
RESOLUTION NO. R-2025-36

A RESOLUTION AUTHORIZING EXECUTION OF A MASTER LICENSE AGREEMENT FOR FIBER OPTIC

INSTALLATION BETWEEN THE CITY OF WHEATON AND EZEE FIBER TEXAS, LLC D/B/A EZEE FIBER

WHEREAS, the City of Wheaton (”City") is the exclusive owner of certain public rights-of—way (”ROWs”),

and has approved official standards for the construction of facilities in the public right—of—way; and

WHEREAS, the City has the right and power to regulate and permit the installation, attachment,

operation and maintenance of telecommunications facilities upon public property and in the public ROWs within

its municipal boundaries; and

WHEREAS, Ezee Fiber Texas, LLC d/b/a Ezee Fiber ("Licensee”) desires to construct, install, attach,

operate, repair, maintain and remove fiber optic telecommunication facilities in and/or upon the City’s public

ROWs; and

WHEREAS, Licensee has the authority to enter into this Master License Agreement (”MLA") as it is a state

of Illinois authorized Competitive Local Exchange Carrier; and

WHEREAS, the City has the authority to enter into this MLA pursuant to the powers granted by Article

Vii, Section 10(a) of the lllinois Constitution of 1970 and finds that entering into this agreement is in the best

interests of the City, its residents and the public, to maintain control of construction in its rights-of—way where

not preempted by federal and state law.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City of Wheaton, Illinois, that

the Mayor is hereby authorized to execute, and the City Clerk is hereby directed to attest to the Master License

Agreement between the City of Wheaton and Ezee Fiber Texas, LLC d/b/a Ezee Fiber, 5959 Corporate Drive, Ste.

2000, Houston, Texas; and that a copy of that certain Master License Agreement is attached hereto and

incorporated by reference into this Resolution as if fully set for herein, as Exhibit
"A".

ADOPTED this 19th day of May 2025.

m

Mayor /
ATT T:

City Clerk

Roll Call Vote:

Ayes: Councilman Weller

Councilwoman Bray-Parker

Councilwoman Brice

Councilman Brown

Mayor Suess

Councilman Clousing

Councilwoman Robbins

Nays: None

Absent: None

Motion Carried Unanimously





EXHIBIT A

MASTEil LICENSE AGREEMENT FOR FIBER 0?TIC INSTALLATION
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2) GRANT OF LICENSE: For and in consideration of the mutual covenants herein, and subject to the

tenns and conditions set forth herein and in compliance with all Federal, State and local laws and

regulations, the City grants a non-exclusive, revocable license (“License”) to the Licensee for the use

of the ROWs to construct, install, operate, use, own, repair, maintain and remove underground and

aerial fiber telecommunications facilities (“Facilities”).

The License granted by this Agreement shall not convey any right, title, or interest (including leasehold

interest) in the ROWs, but shall be deemed to be a license only to use and occupy the ROWs for the

limited purposes stated herein. In the event of default by the Licensee, the City shall not be obligated

to bring a forcible entry and detainer action to terminate the Licensee’s rights hereunder. The rights

granted to the Licensee by the City are and shall be at all times subordinate to the City’s right to ingress

and egress and use the public ROWs. All rights and obligations of the Licensee under this Agreement

shall be exercised by the Licensee at its sole cost and expense.

This Agreement and the right it grants to use and occupy the ROWs shall not be exclusive and does

not, explicitly or implicitly, preclude the issuance of other licenses to operate telecommunications

facilities within the City’s municipal boundaries.

3) TERM AND FEES: The term of this Agreement shall be for a period of iive (S) years, beginning on

the date approved by the City Council and ending five (5) years thereafter, unless otherwise sooner

terminated as provided for herein. This Agreement shall automatically renew for an additional hve (5)

year tenn provided that the Licensee is in full compliance with the terms and conditions of this

Agreement.

Following the first renewal term, this Agreement may be renewed by mutual agreement of the Parties

for successive iive (5) year terms provided that the Licensee is in full compliance with the terms and

conditions of this Agreement at the time of renewal.
'Ihe

Licensee shall make written request for

renewal ofthis Agreement at least sixty (60) days prior to the expiration ofthe current term.

In the event the Licensee chooses not to renew this Agreement, orthe Parties cannot agree upon renewal

terms, this Agreement shall terminate, and the Licensee shall remove its Facilities from all City ROWs

and restore all ROWs as required herein.

Pursuant to Chapter 66, Article XII ofthe Wheaten City Code (“City Code”), the Licensee shall not be

required to pay any additional fees or taxes to the City under this Agreement, so long as (a) Licensee

maintains its status as a Telecommunications Retailer under the Telecommunications Infrastructure

Maintenance Fee Act (TIMFA) (35 ILCS 635/10(d)) and (b) timely pays the taxes imposed by the

Simplified Municipal Telecommunications Tax Act (SM'ITA) (35 ILCS 636/1 et seq.) to the State of

Illinois.

4) REPRESENTATIONS AND WARRANTIES BY LICENSEE: Licensee represents and warrants to

the City that: (a) Licensee hasand will maintain all approvals, authorizations, certiiications, licenses,

and franchises required by the State of Illinois, the Federal Communications Commission andfor any

other agency to provide the communications Facilities and (b) all work performed by Licensee pursuant
to this Agreement shall be performed in a good and workmanlike manner, consistent with any permit
specifications, City standards, and applicable regulations, specifically all applicable provisions of

Chapter 58 ofthe City’s Code of Ordinances.

5) TITLE AND CONDITION OF ROWs: It is understood and agreed that the City makes no

representations, warranties or assurances with respect to the following: the condition of the title or
boundaries ofthe ROWs; the condition ofthe underground duct or conduit; other utilities or facilities



in the ROWs; any other improvements or soils located in/on the ROWs; or the suitability ofthe ROWs

forthe Licensee’s intended use. The Licensee assumes all risks associated with the placement, operation

and maintenance ofthe Facilities within the ROWs and suitability of the ROWs for its Facilities. The

Licensee accepts the ROWs in an “As Is, Where Is” condition, including any environmental conditions,

and accordingly, the City shall not be held liable for any damages or liabilities resulting from any

actions that arise because ofany claims conceming the title, boundaries or condition ofthe ROWs.

6) LOCATION: The location of the Facilities shall be as approved by the City Engineer (or designee).
The Licensee shall provide the City with an accurate “as

built” map certifying that the proposed
locations have been constructed per the pennit.

'Ihe
Licensee shall provide an updated map “As built”

each time any location changes are made to the Facilities. Unless otherwise stated on a permit issued
by the City, the Licensee shall not locate the Facilities so as to unreasonably interfere with the use of
the ROWs by the City, by any utility, by the general public or by other persons authorized to use or be

present in or upon the public ROWs. The Licensee shall relocate, at its sole cost and expense, any part
of its Facilities that is not located in compliance with the permit requirements within thirty (30) days
ofthe City’s written notice to Licensee ofsuch noncompliance.

7) USE OF ROWs: In its use of the ROWs and any work to be performed thereon, the Licensee shall

comply with all applicable laws, ordinances, regulations and requirements offederal, state, county, and

local regulatory authorities, including the applicable provisions ofArticle VIII, Chapter 58 ofthe City

Code, as may be amended from time to time (“CityROW Standards”). In the event ofa conflict between

this Agreement and the City ROW Standards, the more speciiic terms and conditions shall controi.

The Licensee shall use and occupy the ROWs to construct, install, operate, use, repair, maintain, and

remove the Facilities, which shall be limited to underground conduit and tiber telecommunications

cable where existing similar utilities are underground, and aerial fiber optic telecommunications cable

where existing similar utilities are located aerially, and related equipment and facilities only, such
“related

equipment and facilities” shall not include Small Wireless Facilities controlled by the Small
Wireless Facilities Deployment Act (50 ILCS 840/1 et seq.) and Chapter 58,

“Streets
Sidewalks and

Other Pubiic Places”, Article IX
“Small

Wireless Facilities in the Right of Way”, Section 58 -250 et

seq. of the City Code or Ordinances of the City, It also being specifically understood that the ROWs
shall not be used for the burning ofrefuse, the accumulation and/or storage ofdebris or other material,

or for any unsanitary or unhealthful purposes. All parts ofthe Licensee’s Facilities shall be underground

where feasible, where required by the City Code, and as determined by existing conditions. Any

unauthorized or impennissible use of the ROWs shall be deemed to be a material breach of this

Agreement.

The Licensee warrants that the installation ofthe Facilities will be perfonned without any trenching or

open trenching, but rather by directional boring. If directional boring is not possible for installation of

the required Facilities, the Licensee agrees to work with the City’s Director of Public Works, or

designee, to determine the method of installation to be used, and to obtain the permission of the City.
'Ihe

Licensee shall not disturb any pavement for the installation, operation, maintenance, or removal of
its Facilities. All movement and storage of equipment and materials shall be conhned to the area
designated by the City. All surplus excavated material shall be removed from the ROWs and disposed

of in accordance with any applicable laws or regulations. All tree stumps, and other debris resulting

from construction operations shall be removed from the ROWs.

If a utility pole or wireless support structure is within the right-of-way of another agency,
documentation that a permit has been applied for from the other agency such as IDOT or DuPage
County, or other state or county permits may be required.



8) INSTALLATION OPERATION AND MAINTENANCE: As a condition precedent to its right to
access, use or attach any of its Facilities, the Licensee shall, prior to occupying any area, submit a site-
specipc permit application for each location, including all siting, design, construction methodology,
manufacturer’s speciiications, and structural engineering reports as necessary, and receive from the
City Engineer (or designee) a site-specific permit for each location. The City Engineer, or designee,
may request additional infonnation ifnecessary to process the application.

Unless otherwise provided by law, the City reserves the right to refuse to approve or authorize any

permit application when it determines that space in a ROW is inadequate to accommodate the
Licensee’s Facilities. All terms and conditions contained in this Agreement shall be incorporated into

each individual permit obtained for each location. The installation, operation and maintenance of the
Facilities shall comply with all applicable ordinances, statutes, laws or regulations.

The Licensee, in the performance and exercise of any of its authorizations and obligations under this
Agreement, shall not obstruct or interfere in any manner with the City ROWs, existing utility
easements, private rights ofway, sanitary sewers, sewer laterals, water mains, storm drains, gas mains,

poles, aerial and other existing telecommunications facilities without the express written approval of
the City or the other owners, including franchisees, ofthe aifected property. If the Licensee proposes
to install its Facilities on a non-City owned utility pole in the ROW, the Licensee shall submit its written

agreement with the entity which owns the existing utility pole as part of its site-speciiic permit
application.

Except to the extent caused by the City’s gross negligence or willful misconduct, the City shall not be
liable to the Licensee or its customers for any interruption of service to the Licensee or interference
with the Licensee's Facilities for any reason whatsoever.

Maintenance ofthe Facilities within the ROWs shall be the responsibility ofthe Licensee. The Facilities
shall be maintained in good and safe condition and in amanner that complies with all applicable federal,
state and local laws, regulatiOns and policies. The Licensee shall use due care to insure that no damage,
beyond reasonable wear and tear, is caused to the ROWs. The Licensee shall report any damage it
causes to any aEected party in writing within twenty-four (24) hours ofthe damage. The Licensee shall
reimburse the other party for any damage caused by its employees, contractors, subcontractors, agents,
representatives, or its Facilities.

Notwithstanding any provisions to the contrary herein, in the event of an unexpected repair or
emergency (“Emergency Maintenance” , the Licensee may access the ROWs and commence such
Emergency Maintenance work as required underthe circumstances, provided the Licensee shall comply

with the requirements for Emergency Maintenance set forth in the City Code.

9) MARKING: Prior to and during any installation or relocation ofany underground cables or utility lines,
the Licensee shall contact J.U.L.I.E. to ascertain the presence and location ofexisting aboveground and
underground facilities within the ROWs to be occupied by the Licensee’s Facilities and install route
markers in accordance with the Illinois Underground Facilities Damage Prevention Act.

The City shall have no obligation to mark the location ofthe Licensee’s Facilities. The Licensee agrees
that it will become a member of J.U.L.I.E; as a requirement ofthis Agreement and that such a system
is designed to alert the Licensee to planned work in the ROWs, so that the Licensee can mark the
location of its Facilities to avoid damage. The City shall have no obligation to alert the Licensee to

proposed work by itself or others, other than as aparticipating member ofthe J.U.L.I.E. system.



10) PUBLIC SAFETY: The Licensee or other persons acting on its behalf, at its own expense, shall use
suitable ban'icades, flags, flaggers, lights, flares and other measures as required for the safety of all
members ofthe general public and to prevent injury or damage to any person, vehicle, or property by
reason of any work in or aEecting the ROWs or other property.

If the City, in its reasonable discretion, determines that a particular use of the ROWs by the Licensee
is, or will be, hazardous to the public or the property, the Licensee, upon written notice from the City,
shall install commercially reasonable safety devices ormake commercially reasonable modiiications at
the Licensee’s sole expense to render the ROWs safe for, and compatible with, public use. In the event
the Licensee fails to install such safety devices or make required modiiications within twenty-four (24)
hours, or, if such modifications cannot be completed expeditiously to render the ROWs safe for the

public, the City may install such safety devices. In the event the City installs such safety devices, the
Licensee agrees to pay the actual costs of such improvements upon written demand, or the City may
terminate this Agreement, with all rights of the Licensee hereunder being forfeited, and the Licensee
waives all rights and claims of any kind against the City arising out of this Agreement and its
termination.

11) RESTORATION OF ROWs: Within ten (10) days aher initial construction operations have been
completed or aher repair, relocation or removal of the Facilities, the Licensee shall grade and restore
all areas disturbed by construction operations to a condition substantially similar to that which existed

prior to the work. This time period may be extended for good cause shown. If weather or other
conditions do not permit the complete restoration required by this Section, the Licensee shall
temporarily restore any disturbed property. Such temporary restoration shall be at the Licensee’s sole
cost and expense and the Licensee shall promptly undertake and complete the required permanent
restoration when the weather or other conditions permit such pennanent restoration.

For a period of twelve (l2) months following any work in the ROWs by the Licensee or any person
acting on the Licensee’s behalf, except for backfilling which shall be a five (5) year period, the Licensee
shall, at its sole cost and expense, be responsible for all costs of restoring any disturbances or damage
to the ROWs or any other City property and for all repairs or damage to City property caused by the
Licensee, its omcers, agents, employees, contractors, subcontractors, successors, and assigns, except
to the extent any ofthe foregoing are caused by the negligence ofthe City. All such restoration shall be

performed in accordance with the City ROW Standards and to the reasonable satisfaction ofthe City.

Disturbed grass areas shall be restored with sod. All open excavations necessary for the installation,
repair, relocation, maintenance or removal'ofthe Facilities shall be properly backfrlled, and any asphalt

pavement or PCC concrete pavement or sidewalk shall be replaced with like-kind and quality of
materials. The backfill settlement repair period shall be for live (5) years from the date ofplacing said
backiill, during which time the aEected areas shall be maintained by the Licensee at its sole cost and
expense in a condition satisfactory to the City. Under hard surface areas, such as roadways, sidewalks
and drives, trench backdll shall be compacted and certified by the City to comply with the City
construction standards. All restoration work shall be completed in accordance with the City ROW
Standards or other City zoning or construction standards, whichever is more stringent and/or
comprehensive.

In the event the Licensee fails, in a timely manner, to restore any disturbances or make any and all
repairs to the ROWs or other City property as set forth above, the City may make or cause to be made
such restoration or repairs and either demand payment from the Licensee, who agrees to pay the
reasonable costs of such restoration or repairs upon written demand and receipt by the Licensee of all
invoices and documentation supporting the actual costs incurred by the City, or demand payment from
the security posted by the Licensee, which payment must be received by the City within thirty (3O) days



of demand and receipt by the Licensee of all invoices and documentation supporting the actual costs
incurred by the City.

l2) ENVIRONMENTAL: The Licensee shall not tn’m or cut any trees or shrubs, alter or impede water
flowage, apply chemicals or disturb the topography ofthe ROWs in any manner without prior written
approval of the City. The Licensee will take all reasonable steps to assure that the Licensee will not
release any regulated material in violation ofany federal or state environmental law on the ROWS. The
Licensee, at its sole cost and expense, shall remediate, remove, clean up or abate in accordance with
federal or state law, or directives of the appropriate oversight agency, a release of a regulated material
in violation ofa federal or state law occurring on the ROWs, to the extent such a release was caused by
the Licensee. In the event ofa release of a regulated matedal in violation of a state or federal law on
the ROWs by the Licensee, or any claim or cause of action brought against the City regarding such
release, the indemniiication provided for in Section 16 shall apply.

r.

l3) DAMAGE TO THE LICENSEE’S FACILITIES: The City shall not be liable for and the Licensee
expressly waives all claims for any damage to or loss of the Licensee’s Facilities within the ROWs as
a result of or in connection with any public works, public improvements, construction, excavation,

grading, filling or work ofany kind in the ROWs by or on behalfofthe City.

14) NO TRANSFER OR ASSIGNMENT:
'Ihis

Agreement shall be binding upon and shall inure to the
benefit ofthe parties and their successors and assigns. During the term ofthis License Agreement, the
Licensee acknowledges and agrees that it does not have the right or authority to transfer or assign this
Agreement or any interest herein without the prior written consent ofthe City; provided however, that
the Licensee shall have the right, without the City’s prior written consent, to assign or otherwise transfer
this Agreement to any successor entity or amliate or subsidiary ofthe Licensee, or to any entity into
which the Licensee may be merged or consolidated or which purchases all or substantially all of the
assets ofthe Licensee. Any such written consent required under this Section may not be unreasonably
withheld. Any transferee or assignee must, at a minimum, show satisfactory evidence that it meets the
insurance requirements and other terms, conditions, and provisions contained herein. In the event the
License herein granted is terminated or the Licensee transfers title to the Facilities or vacates or ceases

'

to use the Facilities, the Licensee shall, nevertheless, remain liable to the City under the provisions
hereof, until said Facilities herein authorized are removed, and the public ROWs are restored as herein
required. Acceptance ofpayment from an entity or person other than the Licensee shall not constitute
a waiver ofthis provision. In all instances a successor Licensee shall, within live (5) business days of
substitution, notify the City Engineer ofits legal identity, address, e-mail address, phone numbers and
the identity ofits responsible representative to the City.

15) INSURANCE:

a) Required coverage and limits. The Licensee shall secure and maintain the liability insurance

policies speciiied by the City insuring it as named insured and including the City and its elected
and appointed otiicers, elected omcials and employees as additional insureds as their interest may
appear under this Agreement.

'Ihe
Licensee shall provide the City with a certiiicate of insurance

and blanket additional insured endorsement. The Licensee’s insurance shall be primary, and any
City policies of insurance shall be deemed non-contributory. Such insurance shall be issued by
companies authorized to do business in the State of Illinois and reasonably approved by the City.
The insurance coverages shall include, but not necessarily limited to, the following:

i) Worker’s Compensation Insurance with limits as required by the applicable statutes ofthe State
of Illinois. The Employer’s Liability coverage under the Worker’s Compensation policy shall



have limits of $500,000 each accident/injury; $500,000 each employee/disease; $500,000

disease - policy limits.

ii) Commercial General Liability Insurance protecting the Licensee against any Iiability claims

which may result from or arise out of the Licensee’s use and occupancy of the premises and

the operations conducted thereon in the course ofthe license period. The limits ofliability shall

be not less than $1,000,000 per occurrence for bodily injury and property damage and

$3,000,000 general aggregate, including contractual liability.
'Ihe

City and its elected and

appointed oificers, elected oflicials, and employees shall be included as additional insureds.

iii) Commercial Automobile Liability Insurance covering the Licensee’s owned, non-owned and

leased vehicles with coverage limits of $1,000,000 combined single limit each accident for

bodily injury and property damage, including contractual liability. The City and its elected and

appointed oiiicers, elected officials, and employees shall be included as additional insureds.

iv) Umbrellas or Excess Liability Insurance with limits ofnot less than $3,000,000 per occurrence

bodily injury/property damage combined single limit. The Umbrella or Excess coveiage shall

apply in excess ofthe limits stated in subparagraphs (ii) and (iii) above and shall either include

an endorsement‘naming the City as an additional insured or provide
“following form” coverage

for the primary insurance.

v) The foregoing minimum insurance coverages shall be increased upon written request by the

City to the Licensee but no more frequently than every three years and only when increases in

coverage in a category become routine in the insurance industry in Illinois for the speciiied

coverage. Written notice of a routine increase in coverage provided by the City’s insurance

broker shall be prima facie evidence of a required increase. Ifthe Licensee disagrees with the

proposed increase it shall do so in writing no later than twenty-one (21) days atter it receives

notice of an increase which writing shall explain the basis of the objection. Ifthe parties are

unable to reach agreement with regard to the amount ofan increase, the City and the Licensee’s

insurance companies shall select a qualified third person insurance broker who shall designate

the amount of the coverage. Such designation shall be final, non-appealable and binding for

the next three years and the Parties shall equally split the cost ofthe third-party broker.

b) Copies required. The Licensee shall provide certihcates of insurance reflecting the requirements of

this section to the City within thirty (3 0) days following notification that its application is complete.

Upon receipt ofnotice from its insurer(s) the Licensee shall provide the City with thirty (30) days’

prior written notice of cancellation ofany required coverage, the Licensee shall obtain and fumish

to the City evidence ofreplacement insurance policies meeting the requirements ofthis section. In

the event that the Licensee fails to obtain or produce evidence of said replacement insurance, any

permits issued pursuant to this Agreement shall, without any further notice, be automatically

revoked and become null and void.

d) Self-insurance. The Licensee may self-insure all or a portion of the insurance coverage and limit

requirements required by subsection (a) of this section. The Licensee that self—insures is not

required, to the extent of such self—insurance, to comply with the requirement for the naming of

additional insureds under subsection (a) of this section or the requirements of subsections (b) and

(c) ofthis section. The Licensee that elects to self-insure shall provide the City evidence sufficient

to demonstrate its financial ability to self-insure the insurance coverage and limits required under

subsection (a) of this section, such as evidence that the Licensee is a
“private

self-insurer” under

the Workers' Compensation Act. Self-insurance shall be primary, and any City policies ofinsurance



shall be deemed non-contributory. Self-insurance shall only be allowed with the City’s written

approval which shall not be unreasonably withheld.

e) EEect ofinsurance and sclf-insuxance on Licensee’s liability. The legal liability ofthe Licensee to

the City and any person for any ofthe matters that are the subject ofthe insurance policies or self-

insurance required by this section shall not be limited by such insuiance policies, self-insurance or

by the recovery ofany amounts thereunder.

f) The Licensee shall make certain that all Supplements are covered by the insurance required by this

Section 15.

16) INDEMNIFICATION: To the fullest extent permitted by Illinois law and without regard to the

availability or unavailability ofany insurance, the Licensee shall defend, indemnify and hold harmless

the City, its ohicers, agents, employees and elected officials, from any loss, damage, demand, liability,

cause of action, tine, judgment or settlement, together with all costs and expenses related thereto

(including reasonable expert witness and attomey fees), that may be incurred as a result ofbodily injury,

sickness, death or property damage or as a result of any other claim or suit of any nature whatsoever

arising from or in any manner connected with Licensee’s use or occupancy ofthe City’s ROWs by the

Licensee or its employees, agents, or contractors arising out ofthe rights and privileges granted under

this Agreement, and other applicable law. Licensee shall at its own expense, appear, defend and payall

charges of attomeys and all costs and other expenses arising therefrom or incurred in connection

therewith, and, if anyjudgment shall be rendered against the City in any such action, Licensee shall, at

its own expense, satisfy and discharge the same.

The Licensee has no obligation to indemnify or hold harmless against any liabilities and losses as may

be due to or caused by the sole negligence or willful misconduct ofthe City or its employees or agents.

The indemnification provisions set forth in this Section 16 ofthis Agreement shall survive termination

ofthis Agreement.

17) RESERVATION OF IMMUNITIES: Nothing in this Agreement shall be interpreted or constitute a

waiver, release or to otherwise compromise the City’s common law or statutory privileges or

immunities which are fully reserved.

l8) EXCLUSIVE REMEDY: The Licensee’s exclusive remedy for the City’s breach ofall or any portion

ofthis Agreement shall be specific performance or termination ofthe Agreement including termination

as it pertains to a specific site.

19) THIRD-PERSON BENEFICIARIES: There are no third-person beneficiaries or parties of this

Agreement.

20) SECURITY: Prior to performing any work in the ROWs, the Licensee shall establish a security fund

in the amount ofTwenty-Five Thousand Dollars ($25,000), which shall be provided to the City, at the

Licensee’s election in the form of cash unconditional letter of credit, or surety bond, in a form

acceptable to the City. This security fund shall serve as security for those purposes set forth in the City

ROW Standards, including, but not limited to the installation of the Facilities in compliance with

applicable plans, permits, technical codes and standards, the proper location of the Facilities as

specified by the City, restoration of the ROWs and other property aEected by the construction or to

satisfy any claims or damages. The City may draw on the letter of credit or withdraw cash for the

reasons set forth in the City ROW Standards and require replenishment by the Licensee in accordance

with said Standards.



21) DUTY TO PROVIDE INFORMATION: Within {ween (15) days of a written request from the City,

the Licensee shall fumish any information requested that is reasonably related to this Agreement, the

License granted hereunder, and any business activities related to the License or business operations of

the Licensee in the City.

22) NO ENCUMBRANCES: The Licensee shall not place or allow any liens, mortgages, security interests,

pledges, claims ofothers, equitable interests, or other encumbrances to attach to or be tiled against title

to the ROWs.

23) TAXES: Subject to Section 3 ofthis Agreement, nothing contained in this Agreement shall be construed

to exempt the Licensee from any fee, tax, property tax levy or assessment, which is or may be

hereinaRer lawfully imposed on it relative to its use of the ROWS or its operation of the Facilities,

except as limited by TIMFA.

24) VIDEO PROGRAMMING: The Licensee shall notify the City ifit intends on providing cable television

content over the Facilities to subscribers within the City. Ifrequired by Iaw, the Licensee will enter into

a cable franchise or an open video system franchise agreement with the City in the event the Licensee

does provide cable television content over its Facilities.

25) REMOVAL RELOCATION OR MODIFICATIONS OF LICENSEE’S FACILITIES: Within thirty

(30) days following written notice hem the City, the Licensee shall, at its own expense, protect, support,

temporarily or permanently disconnect, remove, relocate, change or alter the position ofany part of its

Facilities within the ROWs whenever the City has determined, in the exercise of its governmental

proprietary rights and powers, that such temporary or permanent removal, relocation, change or

alteration, is reasonably necessary for the construction, repair, maintenance, or installation of any City

improvement in or upon, or the operations ofthe City in or upon, the ROWs. In the event that relocation

ofany or all ofthe Facilities is required and the City and the Licensee are unable to identify a feasible

altemative to relocation within the thirty (30) day period, then the City may terminate this Agreement,

without penalty or payment to the Licensee, solely with respect to the portion ofthe ROWs required by

the City for the above reasons or other public purposes.

In the event the Licensee is required to disconnect, relocate, remove, change, or alter the position of

part of all of its Facilities from the ROWs and fails to do so within the time required by the City, the

City may make or cause to be made such disconnection, relocation, removal, change, or alteration, and

the Licensee shall be liable to the City for all costs regarding same. The City may either demand

payment from the Licensee, who agrees to pay the reasonable costs of such disconnection, relocation,

removal, modification, change or alteration upon written demand and receipt by the Licensee of all

invoices and documentation supporting the actual costs incurred by the City, or demand payment from

the security posted by the Licensee, which paymentmust be received by the City within thirty (30) days

of demand and receipt by the Licensee of all invoices and documentation supporting the actual costs

incurred by the City.

(a) Removal ofUnauthorized Facilities: Within thirty (30) days following written notice from the City,

the Licensee shall, at its own expense, remove all or any part of any unauthorized facilities or

appurtenances from the ROWs. A facility is unauthorized and subject to removal in the following

circumstances:

1) Upon expiration or termination of this Agreement or permit obtained by the Licensee,
unless otherwise permitted by applicable law;

2) Ifthe facility was constructed or installed without the prior grant of a license or permit;



3) Ifthe facility was constructed, installed or maintained in violation ofthis Agreement or the

City ROW Standards; or

4) Ifthe facility was constructed or installed at a location not permitted by any permit obtained

by the Licensee.

If the Licensee instaiis its Facilities in a ROW without a permit for that location, the Licensee agrees

to pay a penalty payable to the City in the sum of One Thousand Dollars ($1,000.00) per month due

on the first day of each month regardless ofthe amount oftime the Licensee’s Facilities remain in the

ROW during that month until removed or permitted. Payment of the penalty shall not authorize the

presence of the Facilities in the specitic site without a permit. No action or inaction by the City with

respect to unauthorized use of any City ROW shall be deemed a ratitication or an authorized use. If

Licensee fails to comply with the other requirements of Article VIII of Chapter 58 ofthe City Code,

Licensee shall be subject to penalties pursuant to Section 58-245 ofthe City Code.

(b) Emergency Removal or Relocation of Facilities: The City retains the right and privilege to

disconnect, cut, move or remove any part of the Licensee’s Facilities located within the ROWs of

the City, as the City may determine to be necessary, appropriate or useful in response to any public

health or safety emergency. If circumstances permit, the City shall attempt to notify the Licensee,

if known, prior to cutting or removing any part ofthe Facilities and shall notify the Licensee aner

cutting or removing any part ofthe Facilities.

26) TERMINATION: The City may terminate this Agreement and the License granted herein for any of

the following reasons:

(1) The Licensee made fraudulent, false, misrepresenting, or materially incomplete statements

in the permit application; or

(2) The Licensee failed to cure a breach ofthis Agreement or failed to comply with the City

ROW Standards after receipt of written notice and a thirty (30) day cure period; or

(3) The Licensee’s physical presence or presence ofthe Licensee’s Facilities on, over, above,

along, upon, under, across, or within the ROWs presents a direct or imminent threat to the

public health, safety, or welfare; or

(4) The Licensee failed to construct the Facilities substantially in accordance with the pennit

and approved plans; or

(5) The Licensee failed to provide the required traflic control; and to respond to requests from

the City to correct such deliciencies within a reasonable time frame.

Upon termination ofthis Agreement for any reason, the Licensee shall, within sixty (60) days ofwritten

notice from the City, remove its Facilities from all City ROWs and restore all ROWs as required herein.

The Licensee may tenninate one or more of the Facilities locations pursuant to this Agreement by

giving at least thirty (30) days written notice to the City. The Licensee will not be subject to any penalty

or fee for tenninating Such Facilities location prior to the end ofthe term ofthis Agreement.

27) NO WAIVER: The waiver by one party ofany breach ofthis Agreement or the failure ofone party to

enforce at any time, or for any period of time, any of the provisions hereof will be limited to the
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particular instance énd will not operalc or be deemed to waive any future breaches of this Agreement
and will not be construed to be a waiver ofany provision except for the particular instance.

28) NOTICES: All notices hereunder shall be in writing and shall be deemed validly given if sent by
certified mail, retum receipt requested or by commercial courier, provided the courier's regular business
is delivery service and provided ninher that it guarantees delivery to the addressee by the end ofthe
next business day following the courier's receipt from the sender, addressed as follows (or any other
address that the Party to be notified may have designated to the sender by like notice):

CITY:

City Manager

City ofWheaton
303 West Wesley Street

Wheaton, Illinois 601 87

LICENSEE:

Ezee Fiber Texas, LLC

5959 Corporate Dr., Ste. 2000
Houston, TX. 77036

WITH A COPY TO:
legal@ezeefiber.com

Either Party may change the addressee and/or location for the giving ofnotice to it by providing thirty

(30) days’ prior written notice to the other Party. Notice shall be effective upon actual receipt or refusal

as shown on the receipt obtained pursuant to the foregoing.

29) SEVERABILITY: In the event that any provision of this Agreement shall be held invalid or

unenforceable by a court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provisions hereto.

30) LAWAND VENUE: This Agreement shall be govemed, interpreted and construed in accordance with
the laws ofthe State of Illinois. The forum for any legal disputes between the City and Licensee shall
be DuPage County, Illinois.

3 1) PARAGRAPH READINGS: The paragraph headings and references are for the convenience of the

parties and are not intended to limit, vary, define or expand the terms and provisions contained in this
Agreement and shall not be used to interpret or construe the terms and provisions ofthis Agreement.

32) INTEGRATION: This Agreement constitutes the entire understanding and agreement of the parties.
This Agreement integrates all of the terms and conditions mentioned herein or incidental hereto, and
supersedes all negotiations or previous agreements between the parties with respect to all or any part
ofthe subject matter hereof.

33) AMENDMENT: No oral changes or modifications of this Agreement shall be permitted or allowed.
This Agreement may be amended only by written instrument properly executed by the Parties or their
successors in interest except in the limited instances where this Agreement allows minor modifications.
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Execution of any amendment by the City shall iirst have been authorized by ordinance or resolution

duly adopted by the Corporate Authorities of the City.

34) SUCCESSORS AND ASSIGNS: The terms and conditions ofthis Agreement shall apply to and bind

and inure to the beneht of the City, the Licensee and City-approved successors and assigns.

35) CHANGE OF LAW: RIGHTS UNDER LAWS: If any federal, state, or local laws or regulations

(including, but not limited to, those issued by the FCC or its successor agency) and any binding judicial
interpretations thereof (collectively,

"Laws”)
that govem any aspect of the rights or obligations ofthe

Parties under this Agreement shall change after the eE‘ective date of this Agreement and such change

makes any aspect ofsuch rights or obligations inconsistent with the then eEective Laws, then the Parties

agree to promptly amend this Agreement as reasonably required to accommodate and/or ensure

compliance with any such legal or regulatory change. Changes in federal, state, or local laws or

regulations affecting the placement ofa Facility under this Agreement shall become effective for each

new Facility installation, subject to a supplement application, from the legally e§ective date of the

change, so long as the permit for the supplement has not been granted as ofthat effective date and shall

not require an amendment to this Agreement to be enforceable by the City. This Agreement is not

intended to in any way limit or waive either Party’s present or future rights under applicable state and

federal law.

IN WITNESS WHEREOF, the Parties hereto have set their hands and affixed their respective

seals the day and year hrst above written.

LICENSOR:

City of Wheaton, an Illinois Municipal Corporation

Name: M l L

WKMKM.
LLMnL

Title: MAVOIC
l

Date: MAV 20,2025

LICENSEE:

(COMPANY NAME) fan-cgWfqq,’ Lac

By: award
Name: 7wn¥”Mac

Titl

Date: 0/%:’/wz/
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