RESOLUTION R-2018-92

A RESOLUTION AUTHORIZING THE EXECUTION OF AN AGREEMENT WITH CHRISTOPHER B.
BURKE ENGINEERING, LTD. FOR THE 2018 DESIGN-BID ASSISTANCE-CONSTRUCTION
MANAGEMENT FOR BLACKSMITH DRIVE SANITARY PUMP STATION

WHEREAS, the City of Wheaton, DuPage County, lllinois finds it reasonable and
appropriate to enter into an agreement for the 2018 Design-Bid Assistance-Construction
Management for Blacksmith Drive Sanitary Pump Station; and

WHEREAS, the City conducted a Request for Proposal process and received and reviewed
three submittals for the 2018 Design-Bid Assistance-Construction Management for Blacksmith
Drive Sanitary Pump Station; and

WHEREAS, it is determined by the City that the proposal received from Christopher B.
Burke Engineering, Ltd. meets the City’s needs; and

WHEREAS, the City has a satisfactory relationship with Christopher B. Burke Engineering,
Ltd. as described in the Local Government Professional Services Selection Act 50 ILCS 510/4; and

WHEREAS, it is necessary for the City to enter into an agreement with Christopher B.
Burke Engineering, Ltd. for the purpose of the 2018 Design-Bid Assistance-Construction
Management for Blacksmith Drive Sanitary Pump Station.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City of Wheaton,
Illinois that the Mayor is hereby authorized to execute, and the City Clerk is hereby directed to
attest to an agreement between the City of Wheaton and Christopher B. Burke Engineering, Ltd.,
Rosemont, lllinois, for the 2018 Design-Bid Assistance-Construction Management for Blacksmith
Drive Sanitary Pump Station.

ADOPTED this 1%t day of October 2018.

ATTEST:

o Bartpn

City Clerk

Roll Call Vote:

Ayes:  Councilman Suess
Councilman Barbier
Councilman Prendiville
Mayor Gresk
Councilman Rutledge
Councilman Scalzo

Nays: None

Absent:  Councilwoman Fitch
Motion Carried Unanimously
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EXHIBIT 1

This number must appear on the
face of all invoices and
documents related to this
Agreement No. C37092

CITY OF WHEATON, ILLINOIS
BLACKSMITH SANITARY PUMP STATION
DESIGN-BID ASSISTANCE-CONSTRUCTION MANAGEMENT AGREEMENT

THIS AGREEMENT is made and entered into this 2nd day of October 2018, by and between the
CITY OF WHEATON, an lllinois municipal corporation (“City”), located at 303 W. Waesley Street,
Wheaton, lllinois, 60187 and Christopher B. Burke Engineering, Ltd. (“Design Professional”),
located at 9575 W. Higgins Road, Suite 600, Rosemont, iL 60018,

WHEREAS, the City has determined that it is reasonable and necessary to engage a professional
engineering firm to provide engineering design, construction contractor procurement assistance, and
construction management and administration services forimprovements to the City’s Blacksmith sanitary
pump station consistent with the City’s 2018 Design-Bid Assistance-Construction Management For
Blacksmith Sanitary Pump Station Invitation to Bid package which is attached hereto and incorporated
herein as if fully set forth as Group Attachment A; and

WHEREAS, Design Professional has submitted a cost proposal to provide the engineering design,
construction contractor procurement assistance, and construction management and administration
services forimprovements to the Blacksmith sanitary pump station consistent with the City’s 2018 Design-
Bid Assistance-Construction Management For Blacksmith Sanitary Pump Station Invitation to Bid package,
a copy of the Design Professional's proposal is attached hereto and incorporated herein asif fully set forth
as Group Attachment B, and Design Professional represents that it has the necessary expertise and
experience to provide engineering design, construction contractor procurement assistance, and
construction management and administration services for improvements to the City’s Blacksmith sanitary
pump station, upon the terms and conditions set forth herein below.

NOW THEREFORE, in consideration of the recitals and mutual covenants, agreements, and
conditions set forth in the Agreement, the parties agree as follows:

ARTICLE 1 — RELATIONSHIP OF THE PARTIES

1.1 City’s Relationship with Design Professional. The relationship between the City and the Design
Professional with regard to the Project shall be one of good faith and fair dealing. The Design-
Professional agrees to provide the engineering design, construction contractor procurement
assistance, and construction management and administration services as set forth in greater
detail below.

1.2 General Description of Services, The City retains the Design Professional to furnish the
engineering design, construction document preparation, construction contractor procurement
assistance, and construction management and administration services ("Basic Services") as more
fully described in Article 4 herein and in the scope of services contained in Group Attachment A,
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2.1

which shall be considered contractual requirements that must be met by Design Professional and
which are required for completion of the City of Wheaton 2018 Design-Bid Assistance-
Construction Management For Blacksmith Sanitary Pump Station ("Project”). Design
Professional agrees to furnish to the City the Basic Services described in Group Attachment A and
such Additional Services (hereinafter defined) as may from time-to-time be agreed upon by the
City and the Design Professional by Written Amendment. All services performed by the Design
Professional not identified as Additional Services in a Written Amendment shall be deemed to be
Basic Services that are to be provided without additional compensation. The Design Professional
represents that it is thoroughly familiar with and understands the requirements of the Project
scope and is experienced in the design, procurement, construction management and
administration of sanitary pump station improvement projects of the type and scope
contemplated by the City for the Project.

Consultants. Services not performed by Design Professional shall be performed by consultanis
hired by Design Professional ("Consuitants"). To the extent deemed necessary by Design
Professional, Design Professional shall employ structural and civil engineers licensed as such by
the State of Illinois, and such other Consultants necessary for the provision of Basic Services under
this Agreement. All such consultants provided shall be paid by Design Professional.

Nothing in the foregoing shall create any contractual relationship between the City and any
Consultants employed by Design Professional under the terms of this Agreement. Design
Professional is responsible for the performance of its consultants as it would be if it had rendered
these services itself.

Designated Design Professional Representative. Design Professional shall designate a principal
or a staff member as the Project Engineer. So long as the Project Engineer performs in a manner
acceptable to the City, and remains in the Design Professional's employ, the Project Engineer shall
remain the first point of contact for all design and other Basic Services required under this
Agreement, including attending design-related meetings for the Project, unless a substitution
mutually acceptable to Design Professional and City is made. The City-approved Project Engineer
shall be the person named below:

Christopher B. Burke Engineering, Ltd.

Additionally, the City may require other individuals working for the Design Professional or its
consultants to attend design-related meetings as requested by the City.

Incorporation of Request for Proposals. The City's Request for Proposals, entitled, "2018 Design-
Bid Assistance-Construction Management for Blacksmith Sanitary Pump Station," dated August
10, 2018 and the Design Professional's Proposal dated August 30, 2018 are hereby incorporated
into the description of Basic Services by reference. Discrepancies between this Agreement, the
Request for Proposals and the Design Professionals’ Proposal shall be resolved as provided in
Section 16.11.

ARTICLE 2 ~ DEFINITIONS

Addenda. Written or graphic instruments which make additions, deletions, or revisions to the
Contract Documents.
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Additional Services. Thbse services that may be provided by the Design Professional in
connection with the Project for additionsl compensation as approved by the City Manager by
Written Amendment,

Agreement. The written contract between the City and the Design Professional covering the Basic
Services to be performed, which includes all other documents that are attached to the Agreement
or incorporated by reference and made a part thereof. It shalt be understood that the words
"eontract” and “Agreement” are synonymous in these documents,

Agreement Amount. The total amount billed by the Design Professional for the provision of Basic
Services rendered in-accordance with this Agreement, including reimbursable expenses.

Basic Services. The Basic Services consist of all of the engineering, design, procurement, and
construction management and administration services to he performed by the Design
Professional under this Agreement, as further specified in the Scope of Services in the City's
Reqguest for Proposal in the [nvitation for Bid package in Group Attachment A, and includes
supporting documentation, and all other products, services, facliities and satisfaction of
obligations which are necessary for the Design Professional’s complete performance pursuant to
the Contract Documents. -

Bid. The offer or proposal of a bidder submitted for the Work to be performed.

Bidding Documents. The Bidding Requirements and the proposed Construction Contract
Documents (including all Addenda issued pricr to receipt of Bids).

Bidding Reguirements. The Advertisement or Invitation to Bid, Instructions to Bidders, Bid
security form, if any, and the Bid form with any Addenda.

‘Certificate of Final Completion. Certificate issuad by the City when the Work has been completad

fn accordance with the Construction Contract Documents and the City has received all documents
and items necessary for closeaut for the Work.

Change Order. A document recommended by the Design Professional that is signed by a
Contractor and the City and authorizes the additional, deletion, or revision in the Wark or an
adjustiment in a Construction Contract Price or Construction Contract Tima, issued on or after the
effective date of the Construction Contract,

City. The City of Wheaton, lilinois, an lllinots home rule municipalicy.

City Representative, The City’s Representative is the Director of Public Works or his designee,
The City’s Representative shall be responsible, on behalf of the City, for interfacing with the Design
Professional on ali elements of the Basic Services to be performed. The Design Professional shall
be provided with the City Representative’s City and/or City cell phone number prior to
cammencemant of the Work.
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2.17
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Claim., A demand or assertion by the City or a Contractar seeking an adjustment of a Construction

Contract Price or Construction Contract Tirmes, or both, or other refief with respect to the terms
of the Contract. 4 demand for money or services by a third party is not a Claim.

Completion Date. The date upon which the Basic Services are to be completed.

Construction Coptract, The written instrument that is evidence of an agreement betwesn the
City and a Contractor covering the Weork,

Construction Contract Documents. The documents that establish the rights and obligations of
the City and Contractor and include the Construction Contract, the Bidding Requirements, the
Bidding Documents, the Addenda {that pertain to the Construction Contract Documents), the
Contracter's Bid (including documentation accompanying the Bid and any post Bid documentation
submitted prior to the Notice of Award) when attached as an exhibit to the Construction Contract,
the Notice to Proceed, the Bonds, the Genaral Conditions, the Supplementary Conditions and any
Special Conditions, the Specifications and the Drawings as the same are more specifically
identified in the Construction Contract, together with all Written Amendments, Change Orders,
Work Change Directives, Field Orders, and Design Professional’s written interpretations and
clarifications issued on or after the effective date of the Construction Contract. Approved Shop
Drawings and the reports and drawings of subsurface and physical conditions are not Construction
Contract Documents. Only printed or hard copies of the items listed in this paragraph are
Construction Contract Documents. Files in electronic media format of text, data, graphics, and the
like that may be furnished by City 1@ Contractor are not Construction Contract Documents.

Construction Contract Price. The moneys payable by City ta a Contractor for completion of the
work in accordance with the Construction Contract Documents.

Construction Contract Time. The number of days or the dates statad in the Construction Contract
Documents to: {i} achieve Milestones, if any, {il} achiave Substantial Completion; and (iii) complete
the Work so that it is ready for final payment as evidenced by Design Professional’s written
recommendation of final payment.

Contract Documents. The Contract Docurmants consist of;

2,181 Written Amendments to this Contract signed by both the City and the Design Professional;
2.18.2 This Agreament and all Attachments to this Agreement;

2.18.3 Existing maps and plans of the lift station and Site, and any surveys, geo-technical
information and other information which may be provided by the City pursuant to this
Agresment;

2.18.4 The concept plans and rendering, including any Addenda thereto;

2185 The Design Professional’s proposal.

In case of any inconsistency, conflict or ambiguity among the Contract Documents, the
Documents shall govern in the order in which thay are listed above.

4
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2.23

2.24

2.25

2.26

2.27

2.28

2.29

2.30

Contractar. An individual or entity engaged directly by the City pursuant to a Construction
Contract. The term “Contractor” includes the terms “Subcontractor” and “Supplier” and the
Contractor's, Subcontractor’s and Supplier’s successors, assigns, employees, agents, consultants
and other representatives and anyone for whose acts a Contractor, Subcontractor or Supplier is
legally liable.

Consultants.  Any individuals or entities having a contract with Design Professional ta furnish
services as Design Professional's independent professional associate or consultant with respect
io the Project.

Day, Each day shown on the calendar.

Design Professional. The individual or entity named as such in the Agreement. The term "Design
Professional” means the Design Professional and the Design Professional's Consultants and their
successors, assigns, employees, agents, consultants and other representatives and anyane for
whose acts the Design Professional is legally liable.

design._Professional _Representative. The Design Professional represeniaiive who shall be

- responsible on a day to day basis to interface with the City and its representatives on all elements

of the Basic Services. The City shall be provided with the Design Professional's Representative’s
wark and work cell phone numbers prior 1o commencement of the Basle Servicas,

Design Professional’s Services. The professional services and other services required or
necessary under this Agreement, consisting of Basic Services and such Additional Services as are
agreed upon by the City and Design Profassional by Written Amendment or otherwise in
accardance with this Agreement.

Brawings. That part of the Construction Contract Documents prepared or appraved by Dasign
Professional which graphically shows the scope, extent, and character of the Work to be
performed by Contractor, Shop Drawings and other Contractor submittals are not Drawings
hereunder.

Effective Date of the Agreement. The latter of the date on which this Agreement is accepted and
signed by the City and the date this Agreement is signed and accepted by the Design Professional.

Field Order. A written order issued by Design Professional that requires minor changes in the
Work but that does not involve a change in the Canstruction Contract Price or the Construction
Contract Times.

General Conditions. That part of the Construction Contract Documents that supplements a
Construction Contract and that describes the rights, responsibilities and refationships of the City,
Design Professional and Cantractor,

Key Milestone Listing. The list of the sequence and timing of the design and construction
activities. 5ee Section 6.2,
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2.40
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Laws and Regulations. Any and all applicable laws, rules, regulations, ordinances, codes, and
orders of any and all governmental bodies, agencies, authorities, and courts having jurisdiction

over the Project.
Milestone Dates. The dates set forth in the Key Milestone listing.

Project. The following phases of the Project that are to be undertaken in connection with this
Agreement in which the Design Professional is to provide services to the City: Preliminary Design
Phase, Design Development Phase, Construction Contract Documents Phase, Construction
Contract Procurement Phase, and Construction Management and Administration Phase. The
Project may be enlarged to include Additional Services through Written Amendments or as
otherwise allowed herein.

Project Manual. The bound documentary information prepared for bidding and constructing the
Work and includes the Advertisement for Bids, Instructions to Bidders, Bid Forms, Agreements,
Bonds, General Conditions, Supplementary Conditions, Special Conditions, Specifications, and

Appendices.

Request for Proposals. The invitation for a professional services firm, typically with a partner or
principal registered in lllinois as a licensed architect, engineer or landscape architect to bid on the
right to supply Design Professional services to the City. The specific Request for Proposals made
in connection with the making of this Agreement is specified in Section 1.5 hereof.

Samples. Physical examples of materials, equipment, or workmanship that are representative of
some portion of the Work and which establish the standards by which such portion of the Work

will be judged.

Shop Drawings. All drawings, diagrams, illustrations, schedules, and other data or information
which are specifically prepared or assembled by or for a Contractor and submitted by Contractor

to illustrate some portion of the Work.

Site. The lands or areas that will be indicated in the Construction Contract Documents as being
furnished by City, upon which the Work is to be performed, including rights-of-way and easements
for access thereto, and such other lands furnished by City that are designated for the use of
Contractor. The Site may not be specifically identified until after the Effective Date of this
Agreement, but shall be specified in the Construction Contract Documents, and reference herein
to the “Site” shall mean such areas once determined and specified.

Specifications. That part of the Construction Contract Documents consisting of written technical
descriptions of materials, equipment, systems, standards, and workmanship as applied to the
Work and certain administrative details applicable thereto. Specifications include all Sections
included under the Technical specifications of the Project Manual.

Subcontractor. An individual or entity having a direct contract with Contractor or with any other
Subcontractor for the performance of a part of the Work on the Project.

Substantial Completion. The time at which the Work (or a specified part thereof) has progressed
to the point where, in the opinion of the Design Professional and with the approval of the City,

)
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2,43

2.43

2.45
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2.47

2.48

2.49
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the Work {or a specified part thereof} is sufficiently complete, in accordance with the Construction
Contract Documents, so that the Work {or a specified part thereof} can be utilized for the
purposes for which it is intended, The terms “substantially complete” and “substantially
campleted” as applied to all or part of the Work refer to Substantial Completion thereof.

Subsubcontractor. A Subsubcontractor is a person or entity who has an agreement with a
Subcontractor to perform any portion of the Subcontractor’s Work.

Supplementary Conditions. That part of the Construction Contract Documents that amends or
supplements the General Conditions.

Special Conditions. That part of the Construction Contrsct Documents that amends or
supplements the Supplemeantary Conditions,

Supplier. Amanufacturer, fabricator, supplier, distributor, materialman, or vendor having a direct
contract with a Contractor or Subcontractor to furnish materials or equipment to be incorporated
in the Work by a Contractor or Subcontractor.

Total Project Cost; Total Project Cost Estimate. The “Total Project Cost Estirnate” is an estimate

- of the total cost of the Project developed in accordance with Section 4.2, The “Total Project Cost”

is the Total Project Cost Estimate that is approved by the City in accordance with Section 4.2,

Utilities Infrastructure, All underground or above-ground pipelines, conduits, ducts, cables,
wires, manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including those that convey electricity, gases, steam, liquid
petroleum products, telephone or other communications, cable television, water, wastewater,
storm water, other liquids or chemicals, or traffic or other contral systems.

Work. The entire completed construction or the various separately identifiable parts thereof
required to be provided to the City under the Construction Contract Documents by parties other
than the Design Professional. The Work includes and is the result of performing or providing all
labor, services, and docurmentation necessary or appropriate to produce such construction, and
furnishing, installing, and incorparating all necessary or appropriate materlals and equipment Into
such construction, all as more specifically described in the Construction Contract Documents.

Written Amendment. A written statement madifying the Agreement, signed by the City and
Design Professional on or after the Effective Date of the Agreement.

ARTICLE 3 - RESPONSIBILITIES OF THE DESIGN PROFESSIONAL

Standard of Care

3.1.1 The Design Professional shall exercise reasonable care and diligence in performing the
Design Professional’s Services under this Agreement in accordance with generally
accepted standards of engineering practice in the Wheaton, IWinois ares and in
accordance with sll Laws and Regulations. The Design Professional shall serve as a
representative of the City in accordance with the terms and conditions of this Agreement
to guard the City against defects and deficiencies in the Work.

7
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3.1.2

313

3.1.4

3.1.5

3.16

3.1.7

3.1.8

The Design Professional shall be responsible for all errors or omissions in the Drawings,
Specifications, and other documents prepared by the Design Professional. It shall be the
responsibility of the Design Professional throughout the period of performance under this
Agreement to use reasonable professional care and judgment to guard the City against
defects and deficiencies in the Work,

The Design Professional shall assure that all Drawings, Specifications and other
documents prepared by the Design Professional or the Design Professional’s Consultants
hereunder are in aceordance with all Laws and Regulations and that all necessary or
appropriate applications for approvals are submitted to federal, state and local
governments or agencies in atimely manner so as not to delay the design or construction
activities of the Project.

The Design Professional shail correct at no additional cost to the City any and all errors,
omissions, discrepancies, ambiguities, mistakes or conflicts in the Drawings,
Specifications and other documents prepared by the Design Professional or Design
Professional's Consultants.

In addition to any other damages that might be due to City hereunder in connection with
the breach of this Agreement by Design Professional, Design Professional shall reimburse
City, for costs, damages and expenses that are the result of errors, omissions or delays of
the Design Professional or the Design Professional's Consultants.

The Design Professional shall perform the Design Professional's Services in a timely
manner in accordance with all schedutes for the Project and the Construction Contract
Documents.

Mo changes to the Design Professional’s key project personnel identified in its proposal
shall be permittad excapt with the prior written consent of the City.

The Dasign Professional shall perform those portions of the Basic Services that the Design
Professional customarily performs with its own personnel. All other portions of the Basic
Services shall be performed by Consultants under appropriate agreements with the
Deasign Professional as provided in Section 3.4.2. of this Agreement.

Professional License. The Design Professional represents that it is registeraed as a professional
design firm with the lllinois Department of Financial and Professional Regulation and that all
engineers performing engineering services for the City pursuant to this Agreement are properly
licensed by the State of Wlinais Department of Financial and Professional Regulation, and that any
Consultants performing Basic Services or Additional Services, have all applicable licenses required
by the State of llingis to perform such Services.

Solvency. The Design Professional represents that it is financially solvent and has the necessary
financial resourees to perform the Basic Services with the Standard of Care required under this

Agreement.
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4.1

4.2

Design Professional’s Consultants.

3.4.1

2.4.2

Commencement of Basic Services.

Mo changes to the Design Professional’s Consultants for the Project, along with their key
project personnel, as identified in the Design Professional’s Proposal shall be permitted
except with the prior written cansent of the City, which consent shall not be unreasonably
withheid.

All of the Design Professianal’s contracts with the Design Profassional’s Consultants shall
be in writing and shall expressly provide that if this Agreement is terminated for any
reason, the City may, at its sole option, take the assignment of the Design Professional's
Consultants’ contracts with the Design Professional, that such assignment shali
automatically take place upon notification in writing by the City to the Design
Professional’s Consultants and the Design Profassional’s Consultants shall continue to be
hound by their contract after such assignment. A copy of each contract between the
Design Professional and a Design Professional’s Consultant shall be fumished to the City
within seven (7] days of its execution.

ARTICLE 4 - BASIC SERVICES

The Design Professional’s Basic Services shall commence upon

the occurrence of the Effective Date of the Agreement and Design Professional's receipt of a
Notice to Proceed from City.

Total Project Cost Estimates and Total Project Cost.

4.2.1

4.2.2

4.2.3

4.2.4

4.2.5

At the times designated herein, the Design Professional shall develop a Total Project Cost
Estimate, including the Design Professional’s fees, costs of the construction, costs of
equipment, and signage, permit fees and appropriate contingencies. These costs shall he
prepared and submitted to the City, with supporting documents listing guantities, unit
price, labor rates, man-hour estimates, overhead and profit,

The Total Project Cost Estimates shall be prepared by a qualified cost estimating
consultant to the Design Professianal that is acceptable to the City.

The Tetal Project Cost Estimates shall be prepared/revised at three points in the
performance of the Design Professional’s services: {1} at completion of the Preliminary
Design Phase; (2) at completion of the Design Development Phase; and (3) at completion
of 80% of the Construction Contract Documents Phase.

When the first of the Total Project Cost Estimates has been approved in writing by the
City, the Design Professional shall be obligated, without additional compensation, to
adjust the design of the Project to assure that it remains within the approved Total Project
Cast. Such approved Total Project Cost Estimate shall be referred to herein as the “Total
Project Cost.”

Should bidding or negotiation with Contractors produce prices which, when added to the
other elements of the approved Total Project Cost, produce a cost that is in excess of the
approved Total Project Cost, the Design Professional shall participate with the Clty in

)
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rebidding, renegotiation and design adjustments to the extent such are necessary to
obtain prices within the approved Total Project Cost. All activity of the Design Professional
with respect to these matters shall constitute Basic Services and shall be performed by
the Design Professional without additional compensation.

4.2.6 Unless and until the City authorizes an increase in the Total Project Cost, later Total
Project Cost Estimates that are greater than the approved Total Project Cost shall not
imply or otherwise result in an increasa in the approved Total Project Cost.

Basic Services. The Basic Services to be provided by the Design Professional hersunder include
the specific services associated with the following phases (“Phase(s)”: preliminary design phase
{(“Preliminary Design Phase”), design development phase {"Design Development Phase”),
construction contract documents phase ("Comstruction Contract Decuments Phase”),
construction contract procurement/bid  assistance phase (“Construction  Contract
Procurement/Bid Assistance Phase”) and construction management and-administration phase
("Construction Management and Administration Phase”). The provision of Basic Services for each
Phase shall be contingent upon a full prior appropriation of funds to pay for such Basic Services,
as required by Section 8-1-7 of the Illinois Municipal Code {65 ILCS 5/8-1-7)

4.3.1 Preli ecign Phase,

43.1.A  The Design Professional shall consult with the City to ascertain the
requirements of the Project and shall review available surveys, tests, and
reports to ascertain that each is consistent and comparable with the others
and the requirements of the Project.

4.3.1.8 The Design Professional shall perform a preliminary evaluation of the Site,
any necessary survey work, all utility investigation and a hydraulic analysis of
the new force main length, alignment and discharge evaluation, and
determine necessary permitting requirements.

4.3.1.C Based on the information obtained during the preliminary evaluation, the
Design Professional shall prepare Preliminary drawings for approval by the

City.

4.3.1.0 The Design Professional shall provide the services of a geotechnical engineer
or other consultant, when such services are required to provide reports, test
borings, test pits, soil bearing values, percolation tests, air and water
pollution tests, ground corrosion and resistivity tests and other necessary
operations for determining subsoil, air and water conditions, all together with
reparts and appropriate professional recormmendations thereof.

4.3.2 Design Development Phase, The Design Professional shall prepare from the approved
Preliminary Design, for approval by the City, the Design Development Documents, which
shall include any Site plans and elevations, and other appropriate drawings, and outline
specifications as are necessary to fix and illustrate the size and character of the entire
Project as to kinds of materials, type of structural, mechanical and such other work as
may be requirad, including when appropriate:

10
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¢ Civil design

e Structural design
« Civil engineering
® Cost estimates

* Summary report

¢ Permit Applications

4.3.3 Construction Contract Documents Phase.

43.3.A

4.3.3.B

4.3.3.C

4.3.3.D

4.3.3.E

4.3.3.F

Upon City’s approval of the Design Development Documents, the Design
Professional shall prepare the Construction Contract Documents and shall
furnish copies of complete Construction Contract Documents to the City for
review. The City shall have the right and option to require the Design
Professional to prepare bid packages with no additional compensation due
the Design Professional.

A complete tabulation shall be furnished showing the breakdown of Total
Project Cost with attached detailed estimates for major categories.

Upon the City’s review, the Design Professional shall revise the Construction
Contract Documents in accordance with the City’s comments. The Design
Professional shall furnish final copies to the City and obtain written approval
prior to issuance of the Construction Contract Documents to Contractors for
pricing.

The City has developed [front-end] Standard Specifications and Details, which
shall guide the Design Professional in formatting and preparing the
Specifications. Design Professional shall provide all technical Specifications
and drawing standard detail Drawings unless otherwise directed by the City.

Specifications shall be prepared for review purposes and shall be subdivided
into sections similar to Construction Specifications Institute standards.
Specifications must be typewritten using the latest edition of the MasterSpec
or SpecText system and be clearly legible. Review sets shall be complete with
all forms and documents. Submit on 8-1/2" x 11" paper, securely side bound
and print double sided.

If necessary, field and laboratory testing of compacted soils, and excavated
material shall be identified in Construction Contract Documents. All such
tests shall be conducted by a qualified independent laboratory in accordance
with ASTM specifications in a contract with and paid for directly by the City.
The testing laboratory utilized and the Contract for such services shall be
approved by the City. Additional tests resulting from failure of initial tests to
meet Specification requirements shall be reimbursed to the City by the
Contractor.

11



4.3.4

43.3.G6

4.3.3.H

4.3.3.1

4.3.3.)

433K

Unless previously completed by the City, subsurface investigation, where
conditions are unknown or questionable, shall be conducted by a qualified
testing laboratory, coordinated by the Design Professional and paid for
directly by the City. The testing laboratory utilized and the contract for its
services shall be approved and executed by the City. Reports of tests shall be
bound with the Specificaticns.

The date for receipt of Bids shall be established by the Design Professional in
consultation with the City, Generally, a perlod of four weeks will be required
between publication of the Notice to Bidders and the receipt of Bids.
Advertisement costs shall be paid directly to the advertising firm by the City.

The Design Professional shall obtain all required permits. The Design
Professional shall prepare -alf necessary. skeiches, permit appiication
drawings, and complete all application forms for any required federal, state,
or local permits. The Design Professional shall reply to all permitting agency’s
requests for additional information related to a permit application. The
Design Professional shall send the appropriate and compiete sets of
documents to any city, county, state or federal regulatory agency from which
a permit or other approval is required and shall coordinate the Project
reguirements with all agencies.

The Construction Contract Doeuments shall require that Contractors,
Subcontractors and Suppliers develop and submit operation and
maintenance manuals in a form acceptable to the City. Instructional and
training sessions shall be required to properly train the City’s maintenance
personnel. The City's Standard Project Closeout specifications shall be
included in Bidding Documents.

The City and Design Professional will establish a Project Manual with
pracedures in accordance with City standards for bidding and construction of
the Work. The Project Manual shall be followed for review and processing of
all Shop Drawings, catalog submissions, Project reports, Change Order
proposals, test reports, maintenance manuals, and other necessary
documentation.

Construction Contract Procurement/Bid Assistance Phase.

4.3.4.A

4.3.4.B

When requested by the City, the Design Professional shall schedule and hold
pre-bid conferences with prospective bidders to review the Project
requirements. The Design Professional shali provide knowledgeable
representatives, including representatives of Design Professional's
Consultants, if any, to participate in these conferences to explain and clarify
the Bidding Documents.

The Design Professional shall review all propaosals received and make written
recommendations to the City relative to acceptance/rejection of proposals

and award of Construction Contract(s) to the lowest responsible bidder or
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bidders, taking intc consideration quality, performance and the time
specified in the proposals for performarce of the Construction Contract
Documents.

435 Construction Management and Administration Phase. The Construction Management
and Admirnistration Phase shall include construction inspection services and construction
contract administration. it will commence with the award of the Construction Contract(s)
and, together with the Design Professional’s abligation to provide Basic Services under
this Agreement and will terminate when final payment to the Contractor is dus.

4.3.5.A

4358

435.C

4.3.53.D

The Design Professional shalf work with the other parties providing services
and materials in connection with the Project that s the subject of the
Construction Contract Documents, which other parties may be specifically
identified in the Construction Contract Documents or by instruction from tha
City to Design Professianal as to another party’s participation in the Project.

The Design Professional shall provide all of the administrative services
described in the Construction Contract Documents and shall serve as a
representative of the City during construction. in this capacity, the Design
Professional shall: {a) guard the City against variances from the requirements
of the Construction Contact Documents, {b) require Contractor(s) to
complete the Work within the time specified in the Construction Contract
Documents, {c) guard the City against defects and deficiencies in the Work,
and (d) warn the City and protect against any negative environmental impacts
the Design Professional abserves as occurring or likely to occur as a result of
the Work.

The Design Professional shall notify the City and Contractor of any defective
work observed by the Design Professional. The Design Professional will advise
and consult with the City regarding the performance and progress of the
Contractor and regarding solutions to condition or protilerns that may arise
out of the deslign or construction. The Design Professional shall have
authority to act on behalf of the City 1o the extent provided in the
Construction Contract Documeants.

The Design Professional shall administer the Change Order proceduras
provided in the Construction Contract Documents. The Design Professional
shall review and evaluate Change Order proposals submitted by a Contractor
and shall recommend, as applicable;, the Contractor's proposals for
acceptance by the City. Each recommendation of acceptance will be based
upan the Design Professional’s professional opinion that a proposal is
camplete, in conformance with the Construction Contract Documents,
represents fair and reasonable pricing, and justifies Change Order action in
the case of claims for extra Work, or does not warrant procurement by
competitive bid in the case of added Work. The Design Professional shall
pramptly prepare Change Order documentation complete with narrative
description and justification for each item, so as to not delay the Woark. The
Design Professional shzll not permit variations from the Construction
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4.3.5.E

4.3.5.F

4.3.5.G

4.3.5.H

4.3.5.1

Contract Documents unless and until Change Orders have been approved by
the City.

The Design Professional shall provide the City and Contractor(s), within a
maximum of four (4) working days, interpretations of the requirements of the
Construction Contract Documents. The Design Professional shall make all
interpretations consistent with the intent of the Construction Contract
Documents. Should errors, omission, discrepancies, ambiguities, mistakes or
conflicts be discovered in the Construction Contract Documents, the Design
Professional shall prepare and submit to the City and Contractor(s), within a
maximum of four (4) working days, such amendments or supplementary
documents associated with change proposal documentation and provide
consultation as may be required.

The Design Professional shall make such visits to the Site as may be necessary
to monitor the progress and observe in detail the quality of the Work and to
determine if the Work is proceeding in accordance with the Construction
Contract Documents and in accordance with Laws and Regulations. On the
basis of the Design Professional’s observations and Site visits, the Design
Professional shall promptly make an oral and written report regarding any
deficiency to City and take the appropriate steps to guard the City against
defects and deficiencies in the Work. Defects and deficiencies shall be
deemed to include threats to environmental health and sustainability to the
extent such impacts are not specifically anticipated by the Construction
Contract Documents. If the Design Professional observes any Work that does
not conform to the Construction Contract Documents, the Design
Professional shall issue a written report within four (4) working days of all
such inspections and Site visits to the City and Contractor(s). The City’s
approval, acceptance, use of or payment for all or any part of the Design
Professional’s Basic Services hereunder or of the Project itself shall in no way
alter or diminish the Design Professional’s aobligations or the City’s rights
hereunder.

Unless specifically provided otherwise herein, the Design Professional shall
schedule, conduct and document regular meetings to be held at the Site
every week throughout the entire construction period. Attendance at the
meetings is to be by authoritative home office and Project representatives of
each Contractor. The Design Professional shall chair the meetings, prepare
and distribute to the City and all others in attendance a report of the
pertinent and salient matters considered, and conclusions reached at each of
these weekly meetings, together with such matters relating to the Project
progress.

The Design Professional shall create and maintain a typewritten project
directory including names and phone numbers of key personnel.

The Design Professional shall review and verify compliance of all required
field testing with the Construction Contract Documents for the Project.

14
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4.3.5.1

4.3.5.K

4.3.5.L

4.3.5.M

4.3.5.N

4350

The Design Professional shall process Shop Drawings and all other submittals,
provide details and interpretations, process materials list and other data with
sufficient dispateh to preclude delaying the progress of construction.

The Design Professional shall determine the amounts owed to any Contractor
based upon observation of the work and evaluation of an Application for
Payment, and shall issue Certificates for Payment in such amounts, as
provided in the Construction Contract Documents. The issuance of 2
Certificate for Payment shall constitute a representation by the Design
Professional to the City, based on the Design Professional’s observations and
fnspections at tha Site and on the data comprising the Contractor's
Application for Payment, that the Work has progressed to the point indicated
and that the quality of the Work is in accordance with the Construction
Contract Documents and the Contractor is entitied to payment in the amount
certified.

When the City and Design Professional agree that the Work or portions of the
Wark are substantially complete, the Design Professional and its Consultants
shall inspect the Work or portions of the Work and prepare and submit to the
City and Contractoris} punch lists of the Work that is not in conformance with
the Construction Contract Documents, The Design Professional shall issue &
Certificate of Substantial Completion st such time that the work is
determined to be substantially complete as defined in the Construction
Contract Documents. When incompleta, defective or deficlent work has been
remedied, the Design Professioral will inspect the work and advise the City
in writing that all work has been satisfactorily completed. The Design
Professional will then issue a Certificate of Final Completion.

The Design Professional shall observe and review test data of the initial start-
up testing, adjusting and balancing of eguipment and building systems to
make sure that all equipment and svstems are properly installed and
functioning in accardance with the Construction Contract Documents.

The Design Professional shall assemble, and review for completeness, written
guarantees, affidavits, manuals of instruction for operation, and other
required closing papers of the Contractors and forward them in organized
three-ring binders to the City.

Upan completion of the Projact and prior to {ssuing Final Certificates for
Payment, the Design Professional shall compute the total time for completion
as allowed in the Construction Contract Documents, plus any time extensions
granted, and determine the number of days if any in excess of the
Construction Contract Time for which a Contractor appears liable for
liquidated damages. The Design Professional shall notify the affected
Contractor of any proposed assessments of liquidated damages and allow the
Contractor time to respond thereto. Subsequently, the Design Professional
shall prepare a2 recommendation to the City as to the amount of liquidated
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4.4

6.1

damages, if any, to be assessed and the portion of such assessment attributed
to each Contractor.

4.3.5.p Upon correction of the deficiency reports {punch lists), and acceptance of all
other closeout submittals and certificates, the Design Professional shall
approve a final application for final payment for each Contractor and forward
it to the City.

4.3.5.Q If Design Professional is given a role in the Construction Contract Documents
with respect to resolving disputes between the City and the Contractor (or
other parties), the Design Professional shall participate in such dispute
resolution procedures as necessary in accordance with the terms of the
Construction Contract Documents.

4.3.5.R Upon completion of the Project, the Design Professional shall revise the
Drawings to conform to the Project as finally constructed and shall deliver to
the City reproducible record drawings along with an electronic data base
containing record drawing data in accardance with City CAD guidelines.

4358 The Design Professional shall conduct an inspection of the Project thirty (30)
working days prior to warranty expiration and shall provide the City and
Contractor(s) with a written report identifying all defective and deficient
work covered by the Project warranty. The written deficiency report shall be
sent to all parties by Certified Mail within four (4) working days after the date
of the Warranty Inspection.

Contractor Documentation. The Design Professional shall utilize the City’s standard General
Conditions, Supplementary Conditions and Special Conditions in preparation of bidding
documents and construction contracts. These ‘front-end’ documents define certain roles for the
Design Professional during construction. The Design Professional agrees that those roles are
included in the scope of Basic Services (whether specifically listed herein or not) and are to be
compensated as part of the total compensation described for the Basic Services.

ARTICLE 5 - ADDITIONAL SERVICES

The Design Professional shall provide only the Basic Services as specified in this Agreement and
the Group Attachment A. The Design Professional acknowledges and agrees that the City shall not
be liable for any costs incurred by the Design Professional in connection with any services
provided by the Design Professional that are outside the scope of this Agreement, regardiess of
whether such Additional Services are requested or directed by the City, except upon the execution
of a Written Amendment. Additional Services that have been authorized by a Written Amendment
shall be subject to the terms and conditions of this Agreement and payment for Additional
Services shall be mutually agreed upon by the parties before commencement of any Additional
Services.

ARTICLE 6 - DURATION OF DESIGNER'S SERVICES

Term. This Agreement shall become effective upon the latter of the date on which this Agreement
is accepted and signed by the City and the date this Agreement is signed and accepted by the
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6.2

6.3

Design Professional, and it shall continue in full force and effect until the earlier of the following
occurs: (i} the termination of this Agreement; or (i) the final completion of all Basic Services
required after the issuance of a Certificate of Final Completion, as specified in this Agreement, by
November 21, 2018 or to a new date mutually agreed upon by the parties in writing; or {ili) the
complation by Design Professional and City of their respective obligations under this Agreement,
in the event such completion occurs before the date in item (ji} abeve. A determination of
completion shall not constitute a waiver of any rights or ¢laims which the City may have or
thereafter acquire with respect to any term or provision of this Agreement. The parties agree that
time is of the essence In the performance of this Agreement.

Scheduling of Services.

6.2.1 The Design Professional’s schedule for the performance of its activities and the activities
of Design Professional’s Consultants shall be reduced to writing and submittad to the City
for review and approval. If such schedule has been reviewed and approved pricr to
execution of this Agreement, it is attached heréto as Group Attachment €. In any event,
once the schedule has been reviewed and approved by the City, it shall constitute the
*Key Milestone Listing.” Tha Design Professional shall also prepare and submit to the City
for review and approval a schedule of ali known items of information, approvais or
decisions to be furnished or made by the City, including the dates by which the City shall
have all information necessary from the Design Professional with respect to that iter,
approval or decision and the date by which the item of information, approval or deciston
should be communicated to the Design Professional, The City shall always have a
reasonable time within which to provide such item of information, approval or decision
and shall not have any responsibility for any delay occurring by reason of the City's being
unable, through no fault of the City, to supply such item of information, approval or
decision.

6.2.2 The Design Professional shall schedule and perform its activities so as to meet the
Milestane Dates shown in the Key Milestone Listing. No delay by the Design Professional
in meeting the deadlines in the Key Milestone Listing shall be allowed hereunder without
prior written approval by the City.

6.2.3 Should the City determine that the Design Professional is behind schedule, it may require
the Design Professional to expedite and accelerate its efforts, ineluding providing
additional manpower andfor overtime, as necessary, to perform its services in
accordance with the Key Milestone Listing, at no additional cost to the City.

Adiustrments to the Schedule. If the Design Professional’s Services are or will be delayed for more
than sixty (60} days through no fault of the Design Professional, or if the City increases or
decreases the scope or size of the Project by ten percent {10%] of the currently approved Total
Project Cost, the Design Professional shall give prompt written notice to the City. Provided that
such notice has been given, the Design Professional may request in writing an adjustment in the
Key Milestune Listing dates, which shall be granted by the City to the extent reasonable.
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ARTICLE 7 - DESIGN PROFESSIONAL'S COMPENSATION

Compensation for Basic Services.

2.1.1

7.1.2

7.1.3

7.1.4

Each phase of Basic Services shall be bid in a “not to exceed” amount as specified below:

7.L1A

7.1.1LB

7.1.1.C

7.1...D

7.1.LE

for the Preliminary Design Phase: the compensation for the Design
Profassional’s provision of professional engineering preliminary design
services {"Preliminary Design Phase Fee), not to exceed the amount of
$9,000 as set forth in Attachment B;

for the Design Development Phase: the compensation for the Design
Professional’s provision of professional engineering design development
services {“Design Development Phase Fee"), not to exceed the amount of
SR,000 as set forth in Attachment B;

for the Construction Contract Documents Phase: the compensation for the
Design Professional's provision of construction contract document services
(“Construction Contract Documents Fee®}, not to exceed the amount of
56,000 as set forth in Attachment B;

for the Comstruction Contract Procurement/Bid Assistance Phase, the
compensation for the Design Professional’s construction rontract
procurement/bid assistance services ["Bid Assistance Phase Fee”}, not to
exceed the amount of $3,000 as set forth in Attachment B;

for the Construction Management and Administration Phase the
campensation for the Design Professional’s construction management and
administration services {“Construction Management Phase Feg"), not to
exceed tha amount of $18,000 as set forth in Attachment B,

The City shall pav and the Design Professional shall accept, as full and complete payment
foor all Basic Services, the sum of the sbove stated items in Sections 7.1.1A,7.1.1.8,7.1.1.C,
7.1.1.0, and 7.1.1.E, which sum shall not exceed $44,000 (“Agreement Amount”),
including reimbursable expenses, without the prior express written authorization of the

City.

Payments for Basic Services shali bacome due and payable on a per-Phase basis, in an
amount not to exceed the amounts listed in Section 7.1.1 above for each specific Phase,
after the City’s approval of all services designated hereunder as Basic Services to be
pravided by Design Professional for the Phase for which payment is sought.

For Basic Services, the Design Professional shall be compensated on a per-Phase basis, in
AN amount not to exceed the amount listed in Section 7.1.1 above for sach specific Phase,
unlzss the City and the Design Professional otherwise agree In writing.
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7.2

7.1.5 Upon completion of a Phase, the Design Professional shall submit invoices to the City

7.1.6

7.1.7

7.2.1

7.2.2

7.2.3

7.2.4

Compensation for Additional Services.

containing sufficient detail of the Basic Services performed to enable the City to praperly
evaluate the payout request. After approval of all services provided by Design
Professional for a particular Phase, Payments will be made by the City in accordance with
the lllinois Local Government Prompt Payment Act which states that any bill approved for
payment shall be pald within thirty (30) days after the date of approval. Invoices must be
submitted within six (6} months of the date Basic Services were performed for the
particular Phase for which payment is being sought. Any invoices submitted more than
six (6} months fram the date Basic Services were performead for the particular Phase for
which payment is sought shall not be paid. Under no circumstances will a third party be
reimbursed for Services provided under this Agreement.

In the event the City finds any part of an inveice not to be acceptable, it shall identify to
the Design Professional the part or parts which are not acceptable and shall pay the part
or parts of the invoice which are acceptable, [fany. The City shall have the right to deduect
from payments to the Design Professional any costs or damages incurred, or which may
be incurred, by the City as a result of the Design Professional’s failure to perform on any
Phase of the Project. :

if the City increases er dacreases tha scope of the Project by ten percent (10%) or more
of the currently approved Total Project Cost, the compensation for Basic Services shall be
equitably adjusted.

Payments for Additional Services shall become due and payable an a per-service basis,
after City's approval of the Additional Service performed by the Design Professional, in
accordance with Article 5 and/or 8 Written Agreement, for which payment is sought.

For Additional Services, the Design Professional shall be compensated as mutually
agreed upon by the parties before commencement of any Additional Services,

Upon completion of the Additional Services, the Dasign Professional shall submit invoices
to the City containing sufficient detail of the Additional Services performed to enable the
City to properly evaluate the payout request. After approval of the Additional Services
pravided by Design Professional, payments will be made by the City in accordance with
the Hllinois Local Government Prompt Payment Act which states that any bill approved for
pavment shall be paid within thirty {30} days after the date of approval, Invoices must be
submitted within six {6) months of the date Additional Services were performed. Any
itvoices submitted more than six (6) months from the date Additional Services ware
parformed will not be paid. Under no circumstances will a third party be reimbursed for
Additional Services provided under this Agresment.

In the event the City finds any part of an invoice not to be acceptable, it shall identify to
the Design Professional the part or parts which are not acceptable and shall pay the part
or parts of the invoice which are acceptable, if any. The City shall have the right to deduct
fromn payments to the Dezign Professianal any costs or damages incurred, or which may
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7.3

74

7.5

7.6

7.7

8.1

be incurred, by the City as a result of the Design Professional’s failure to perform on any
Phase of the Project.

Taxes, Benefits, and Royalties. The Agreement Amount includes all applicabie federal, state and
City taxes of every kind and nature applicable to the Basic Services as well as all taxes,
contributions, and premiums for unemployment insurance, old age or retirement benefits,
pensions, annuities, or similar benefits and all costs, royalties, and fees arising from the use of, or
the incorporation into, the Basic Services, of patented or copyrighted equipment, materials,
supplies, tools, appliances, devices, processes, or inventions. All claims or right to claim additional
compensation by reason of the payment of any such tax, contribution, premium, costs, royalties,
or fees is hereby waived and released by Design Professional.

Intellectual Property. The Design Professional shall pay all royalties and license fees which may
be due to the inclusion of any patented or copyrighted materials, methods or systems selected by
the Design Professional and incorporated into the Basic Services or any properly approved
Additional Services provided. The Design Professional shall defend, indemnify and hold the City
harmless from all suits or claims of infringement of any patent rights or copyrights arising out of
such selection. The City agrees to defend, indemnify, and hold the Design Professional harmless
from any suits or claims of infringement of any patent rights arising out of any patented materials,
methods or systems required or specified by the City.

Interest Waiver. Design Professional hereby waives any and all claims or rights to interest on
money claimed to be due pursuant to this Agreement, and all such rights to interest to which it
may otherwise be entitled pursuant to law, including, but not limited to, pursuant to the Local
Government Prompt Payment Act (50 ILCS 505/1 et seq.) as amended or the Hlinois Interest Act
(815 ILCS 205/1, et seq.) as amended.

Unappropriated Funds. The obligation of the City for payment to the Design Professional is
limited to the availability of funds appropriated in a current fiscal period, and continuation of this
Agreement into a subsequent fiscal period is subject to the appropriation of funds, unless

otherwise authorized by law.

Accounting Records.  Design Professional shall maintain records showing actual time devoted
and costs incurred in connection with the Basic Services or any Additional Services performed
under this Agreement, and shall permit the City to inspect, audit and make copies of all data and
records of the Design Professional pertaining to this Project for Services done under this
Agreement. All such records shall be clearly identifiable. The records shall be made available to

. the City during normal business hours during the Agreement period, and for three (3) years after

the issuance of the Certificate of Final Completion.

ARTICLE 8 - RESPONSIBILITIES OF THE CITY

Cooperation and Coordination.

8.1.1 The City shall meet with the Design Professional as necessary at mutually convenient
times to provide information necessary to enable the Design Professional to develop a
detailed written analysis and needs summary of the Project.
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8.1.2 The City shall examine documents submitted by the Design Professional and shall make

reasonable efforts to render decisicns pertaining thereto no later than the dates specified
in the schedule for such decisions described in Section 6.2.2.

8.2 Information and Sarvices, The City shall provide:

3.21

8.2.2

832{3

8.2.4

8.2.5

1 8.2.6

827

Any existing maps and plans of the lift station and Site which it may have in its
possession;

Any necessary approvals, easements and assessments, fees and charges reguired for the
construction and use of permaneant structures, including any legal and other required
services; and

Any other information or services stated in the Contract Documents as being provided
by the City.

Reliance. The Design Professional shall be entitled to rely on the completeness and
aceuracy of the information and services required by paragraph 8.2 above, and the City
agrees to provide such information and services in a timely manner o as not to delay the
Work, unless a reasonably well-qualified Design Professioral would have idantified
incompleteness or inaccuragies and the Design Professionzl fails to bring the
incompletion or inaccuracy to the City's attention.

Notice of Defect. 1f the City becomes aware of any error, omissien or other inadequacy
in the Contract Documents or of the Design Professional's failure to meet any of the
reguiraments of the Contract Documents, or of any other fault or defect In the Work, the
City shall give prompt written notice to the Design Professionsl; however, the City's
failure to pravide notice shall not relieve the Design Professional of its obligations under
this Contract.

Technical Assistance. The City may elect to provide technical assistance to the Design
Professional in order to complete satisfactory performance of the Work. If the City Is
performing the function that the Design Professional is reguired to perform pursuant to
this Agreement, the City may deduct the cost of providing such technical assistance from
the Design Professional's compensation for that Phase. Prior to providing any such
extraordinary technical assistance, the City shall notify the Design Professional that it
considers such assistance to be ahove and beyond its duties hereunder and of its intention
to deduct the cost of providing such assistance from the total compensation. The Design
Professional shall not be entitied to reject technical assistance when the City determines
that such assistance is necassary for the successful completion of the Work.

Inspections. The City shall be authorized to inspect all Waork done and material furnished.
Such inspections may extend to all or any part of the Work and to the preparation ar
manufacture of material to be used. City designated inspectors are authorized to report
to the City's Representative as to the progress of the Work and manner in which it is being
performed and 10 report whenever it appears that materials fumished, and Work
performed by the Design Professional fails to fulfill requirements of the specifications and
contract. City inspectors shall call to the attention of the Besign Professional any such
failures or default, but no inspecticn nor any failure to inspect at any time or place shall
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relieve the Design Professional from any obligation to perform all of the Waork stricily in
accordance with the requirgments of the drawings and specifications. In case of any
dispute arising hetween the Design Profassional and the City Inspector as to the materials
furnished or manner of performing Work, the inspector shall have the authority to reject
materials or temparartly suspend the Work untif the issue can he decided on by the City
Representative.

If the Design Professional refuses to suspend operations on verbal order, the City
inspector shall issie a written order giving the reason for shutting down the Work. After
placing the order in the hands of the person in charge, the City inspector shall immediately
leave the Work site. Work performed during the absence of the City inspector, after such
natice, will not be accepted or compensabla.

City inspectors shall not be autharized to revoke, alter, enlarge, relax, or release any
reguiremenis of the plans and specifications. City inspectors shall in no case act as
foremen or perfarm other duties for the Design Professional, nor interfere with
management of the Work by the fatter. Any instructions, which City inspectors may give
the Design Professional shall in no way be construed as releasing the Design Professional
from fulfiliment of the terms of the Contract Documents,

The Design Professional shall furnish the City's Representative and/or City inspector with
every reasonable facility for ascertaining whether or not the Work as performed is in
accaordance with the reguirements and intent of the plans, specifications, and contract. If
the City's Representative or City inspectar requests it, the Design Professional shall at any
time before final acceptance of the Work, remove or uncover such portions of the finished
Work as may be directed. After examination, the Dasign Professional shall restore said
portions of the Work to the standard requirements of and by these specifications. Should
the Work thus exposed or examined prove aceeptabie, the uncovering or removing and
the replacing of the covering or making good of the parts removed shall be paid as
“Additional Services,” but should the Work so exposed ar examined prove unacceptable,
the uncovering or removing should be paid at the Design-Professional’s expense.

ARTICLE 9 - INSURANCE

2.1 General Reguirements

9.1.1 The Design Professional shall purchase and maintain and shall cause each of the Design
Professional’s Consultants to purchase and maintain during the period of perfarmance of
this Agreement, and for five years after issuance of a Certificate of Final Completion of
the Project, Insurance for protection from claims under workers’ or workmen's
compensation acts; Commercial General Liability Insurance {including contractual liability
and completed operations, explosions, collapse, and underground hazards coverage)
covering claims arising out of or relating to bodily injury, including badily injury, sickness,
disease or death of any of the Design Brofessional’s or Design Professional’s Consultants’
employees ar any other person and to real and personal property including loss of use
resulting thersof; Commercial Automabile Liability Insurance, including hired and non-
owned vehicles, if any, covering persenal injury or death, and property damage; and
Professional Liability Insurance, covering personal injury, bodily injury and property
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9!2

damage and claims arising out of or relsted to the performance under this Agreament by
the Design Professional.

9.1.2 Insurance policies required hereunder shall include provisions or endorsements that:

a) the City shall be notified in writing within thirty (30} days after the filing of each
claim under the policy;

b} full coverage shall be reinstated after payment of sach claim;

¢) tha insurer shall have no right of recovery or subrogation againsi the City, its agents
or agencies, it being the intention of the parties that the insurance policies shali
protect the City and be primary coverage for any and all losses covered by the policies;

d) the clause “other insurance provisions” in a policy in which the City, its agents or
agencies is named as an additionalinsured, shall not apply to such additional insured
parties;

) the insurance companies issuing the policy or palicies shall have no recourse
against the City, its agents or agencies for the payment of any premiums or for
assessments under any form of policy;

f) any and all deductibles under the insurance policies shall be assumed by and be at
the sole risk and expenise of the Design Professional;

g} coverage shall be deemed to be in connection with this Agreement as revised by
any Change Orders or Written Amendments; and

k) coverage afforded will not be canceled, materially changed or renawal refused
until at least 30 days prior written notice has been given to City and Design
Profassional. .

9.1.3 The minimum insurance ratings for any company insuring the Design Professional shall be
an A- according to the AM Best Insurance Rating Scale and an VIl or better financial
classification (or an equivalent rating by Standard & Poor gr Moody's). Should the ratings
of any ifsurance carrier insuring the Design Professional fall below the minimum rating,
the City may, at its option, require the Design Professional to purchase insurance from a
company whose rating meets the minimum standard. Design Professional's insurance
carrier(s} shall be licensed and admitted to do business in the state of llinois. If Design
Professional is unable to find & licensed and admitted carrier for any line of insurance
covaerage, Design Professional shall notify City in writing.

Insurance Limits of Liability.
8.2.1 Minimurn limits of insurance coverage shall be as follows:
Commercial General Liahility Insurance

Each Ocourrence Limit £1,000,000
General Aggregate Limit $2,000,000
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9.3

3.2.2

Proof of Coverage. Fach policy shall provide that the City shall receive not less than thirty (30}
days prior written natice of any cancellation, non-renewal of reduction of coverage of any of the
policies, Upon notice of such cancellation, non-renewal or reduction, the Design Professional shall
procure substitute insurance so as to assure the City that the minimurm limits of coverage are
maintained continuously throughout the periods specified herein.
showing required coverage to be in force shall be provided to the City upon the Design

Products/Completed Operations Agg.
Personal & Advertising Injury Limit
Fire Damage {any one fire)

Medical Expenses, each parson

Comprehensive Automobile Liability Insurance
Cornbined Single Limit, each accident
Qr
Bodily Injury (per person)
Bodily Injury (per accident)
Property Damage (peraccident)
Worker's Compensation & Employer's Liability
Worker's Compensation
Employer's Liability
Bodily Injury by Accident
Bodily Injury by Disease
Bodily Injury by Disease

Commercial Umbrella/Excess Liability

Each Gcourrance
Agpregate

Professional Liability

Each Occurrence
Aggregate

Commercial General Liability Insurance may be arranged under a single policy for the full
limits required or by a combination of underlying policies and an Excess or Umbeella
Liability policy. The policies shall contain a provision that coverage will not be canceled
or not renewed until at least thirty {30) days’ prior written notlce has been given to the

City.

Professional's execution of this Agreement.

24

$2,000,000
$1,000,000
$100,000
510,000

$1,000,000

51,000,000
$1,000,000
$1,000,000

Statutory Limits

5500,000 each accident
$500,000 policy limit
$500,000 each employee

S 2,000,000
$2,000,000

$2,000,000
$2,000,000

Certificates of insurance
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9.4

9.5

Primary Insurance. The Design Professional’s insurance shall be primary insurance as respects
the City. Any insurance or seif-insurance maintained by the City shall be excess of Design
Professional’s insurance and shail not contribute with it. Any failure to comply with reporting
provisions of the policias shall not affect coverage provided to the City.

Waiver of Subrogation. The Design Professional waives all rights against the City for damages
caused by risks covered by insurance provided in Paragraph 9.2 to the extent they are covered by
that insurance. The Design Profassional shall require similar waivers from all Consultants and shall
require each of them to include similar waivers in their sub-consulting agreements. (fthe policies
of insurance referred to in this Paragraph require an endorsemeant {o provide continued coverage
whera there is a waiver of subrogation, the owners of such policies will cause them to be so
andorsed.

ARTICLE 10 - INDERANIFICATION

To the extent permitted by lilinois law, the Design Professional agrees to indemnify and hold
harmless the City and its officials, directors, officars, employees, agents, and attomeys, in whole
or in part, from and against any liabilities, [awsuits, damages, losses, fines, claims, demands,
judgments, settlements, penalties, costs and expenses, including but not limited o reasonable
expart witness and attorneys’ fees, as well as costs of litigation, that arise, or may be slleged to
have arisen, out of ar in connection with {i} Design Professional’s negligent failure to meet the
representations set forth in Sections 1 and 3 of this Agreement, {ii] any breach by Design
Professienal of any term or condition of this Agreement or Written Amendment, {ili) any breach
or violation by Design Professional of any applicable Law or Regulation; and {iv) Design
Professional’s negligent act or omission or willful misconduct in the performance or failure to
perform the Basic Services or any Additional Services, or any part thereof of this Agreement,
including any claims or amounts recovered for any infringements of patent;, trademark, copyright
or other intellectual property rights; or from any claims or amounts arising or recovered under
the Warkers' Compensation Act, or any other State or Federal law, order or decres, whether or
not due or claimed to be due in whole or in part to the active, passive, or concurrent negligence
or fault of the Design Professional, except to the extent caused by the sole negligence of the City.

The obligation on the part of the Design Professional to defend, hold harmiess, and indemnify the
City shall survive the expiration of this Agreement. Nothing In this Agreement shall be construed
as prohibiting the Clty, its officials, directors, officers, employees, agents, or attorneys from
defending, through the selection and use of their own agents, attorneys and experts, any claimms,
actions or suits brought against theny arising out of the performance of this Agreement.

in the event that any claim for indemnification hereunder arises from the negligence or willful
miscanduct of both the Design Professional and the City, the parties agree that any and all
lawsuits, claims, demands, damages, lishilities, losses, fines, judgments, settlements, penalties,
cosks, and expenses shall be apportioned between the parties on the basis of their comparative
degrees of fault, except as otherwise herein provided.

Al Consultants hired by Design Professional shall execute an indemnification in faver of
the Design Professional and City similar in form to this Article 10,
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11.2

12.3

ARTICLE 11 - AMENDIMENTS TO THE AGREEMENT

Changes in the Basic Services. Changes in the Basic Services and entitlement to additional
compensation or a change in duration of this Agreement shall be made by a Written Amendment.
The Design Professional shall proceed to perform the Senvices required by the Written
Amendment only after receiving a fully executed Written Amendment from the City.

City Changes. The City may, without invalidating this Agreement, make writien changes in the
Basic Services or Additional Services of this Agreement by preparing and executing a Written
Amendment to the Agreement. Within three (3) days of receipt of such a Written Amendment,
the Design Professional shall notify the City in writing of any change contained therein that the
Design Professional believes significantly increases or decreases the Dasign Professional’s Services
and request an adjustment in compensation with respect thereto. If the Written Amendment
significantly increasas or decreases the Design Professional’s Services, the Daesign Professional’s
compensation may be equitably adjusted as agreed to by the City.

ARTICLE 12 - TERMINATION AND SUSPENSION

Compensation After Termination,

12.3.1 Inthe event of termination for the convenience of the City, the Desipn Professional shall
be paid that poftion of the Agreement Amount that it has earned to the date of
termination, less any costs or expenses incurred or anticipated to be incurred by the City
due to errors or omissions of the Design Professional. Upon receiving notice of
termination, Design Professional shall immediately and expeditiously terminate any
ongoing Basic Services and Additional Services it is to provide hereunder and inform
Design Professional’s Censultants of the termination of this Agreement, so as to minimize
the costs and expenses sustained prior to the effective date of the termination.

12.3.2 Inthe event of termination by reason of a material breach of the Agreement by the City,
the Design Professional shall be entitled to the same compensation as it would have
received had the City terminated the Agreement for convenience, and the Design
Professional expressly agrees that said comperisation is fair and appropriate as liquidated
damages for any and all costs and damages it might incur as a result of such termination.

12.3.2 inthe event of termination by reason of a material breach of the Agreement by the Design
Professional, the Design Brofessional shall be paid that portion of the Agreement Amount
that it has earned to the date of termination, less any costs or expenses incurred or
anticipated to be Incurred by the City dug to errors or omissions of the Design Professional
or by reason of the Design Professional’s breach of this Agreement.

12.3.4 Should this Agreement be terminatad, for whatever reason, the Design Professional shall,
at the request of the City, expend such additional effort as may ba necessary, at its cost
and expense, o provide professionally certified and sealed drawings to the City, with
respect to any Phase or item of the project. If the Design Professional provides such
certified and sealed drawings, Design Professional shall be compensated in accordance
with this Agreement. :
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12.5

13.1

13.2

124  Supvival, Termination of this Agreament, far whatever reason, shall not terminate Design
Professional’'s representations and warranties to City hersunder, nor oulfify any
indemnity of City by Design Professional hereunder.

125  Limitation of Liability. CITY SHALL NOT BE UABLE TO DESIGN PROFESSIONAL FOR ANY
INCHRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL, PUNITIVE, OR EXEMPLARY DAMAGES,
INCLUDING WATHOUT LIMITATION, LOST PROFITS (DIRECT OR INDIRECT) AND LOST
REVENUES HOWSGEVER ARISING, WHETHER OR NOT CHARACTERIZED IN NEGLIGENCE,
TORT, CONTRACT OR OTHER THEQRY OF LIABILITY, EVEN {F CITY HAS BEEN ADVISED OF
THE POSSIBILITY CF OR COULD HAVE FORESEEN AMY SUCH DAMAGES,

Suspension.

12.5.1 The City may order the Design Professional in writing to suspend, delay orinterrupt all or
any part of the Design Professional’s Services on the Project for the convenience of City.

12.5.2 In the event the Design Professional believes that any suspension, delay or interruption
of the Project ardered by City may reguire an extension of the duration of Basic Services
oF an increasa in the level of staffing by Design Professional, it shail so notify the City and
propose an amendment of the Key Milestone Listing for consideration of the City. Such
amendment or extension shall be effective only upon the written approval of the City. In
the evant the duration of Basic Services is extended or shortened or the level of staffing
by the Design Professional is increased or decreased, the Compensation for Basic Services
may ba equitably adjusted.

12.5.3 A suspension, delay or interruption of the Project shall not terminate this Agreement;
provided, however, that if such suspension, delay or interruption causes a suspension of
the Design Professional’s Services for a period exceeding ninety (90) days, the
Compensation for Basic Services may be aquitably adjusted.

ARTICLE 13 - OWNERSHIP OF DOCUMENTS

City's Ownership of Documents. The City shall be granted, at no additional cost, cwnership of all
documents, drawings, and electronic data bases relating o the Project, including the awnership
and use of all drawings, specifications, documents and materials, including but not limited to
phatos, reports, information, observations, calculations, notes, studies, logbooks, instructions,
manuals, models, and recommendations, relating to the Praject prepared by or in the possession
of the Design Profassional. The Design Professional shall turn over to the City in good unaitered
condition, reproduciblas of all ariginal drawings, specifications, documents, electronic data bases
and materials within seven {7} days after issuance of the Certificate of Final Completion or after
termination, whether for the Owner's convenience or otherwise, The Design Professional may
retain one set of drawings for its records.

Terminatian. In the event of termination, whether for the City's convenience er otherwise, should
the City use such drawings for completion of the Project, the City shall indemnify and hold the
Design Professional harmless from and against any cost, expanse, damage or claim arising out of
the loss of life, personal injury or damage to tangible property occasioned wholly or in part by any
act or omisston by the City or a Contractor in connection with City’s improper use {or misuse} of
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134

134

14.1

14.2

143

144

such drawings, plans, specifications, renderings, models and other work provided as part of Basic
Services and Additional Services.

Other Projects. Said drawings, specifications, documents and materials relating to the Project
prepared by or in the possession of the Design Professional may be used by the City on any other
project without additional compensation to the Design Professional. The use of the documents
by the City or by any person or entity for any purpose other than the Project as set forth in this
Agreement shall be at the full risk of the City or such person or entity.

Other Work Products. Photos, reports, information, observations, calculations, notes, studies,
loghooks, instructions, manuals, models, recommendations, printed and electronic files, and any
other data or information, in any form, prepared, collected, or received by the Consultant in
connection with any or all of the Services to be performed under this Agreement ("Documents")
shall be-and remain the exclusive property of the City. At the City's request, or upon termination
of this Agreement, the Consultant shall cause the Documents to be promptly delivered to the City.

Incorporation_of Provision in_all Contracts. The Design Professional specifically agrees to
incorporate the provisions of this Article 13 in all contracts for the services of Design Professional’s

Consultants.

ARTICLE 14 - STATUTORY AND OTHER REQUIREMENTS

No_Delinguent Taxes. The Design Professional represents and certifies that the Design
Professional is not barred from contracting with a unit of state or local government as a result of
a delinquency in the payment of any tax administered by the lllinois Department of Revenue
unless the Design Professional is contesting, in accordance with the procedures established by the
appropriate revenue act, its liability for the tax, or has entered into an agreement with
Department of Revenue for payment of all taxes due and is currently in compliance with that
agreement, as set forth in 11-42.1-1 et seq. of the llinois Municipal Code, 65 ILCS 5/11-42.1-1 et

seq.

No Collusion. The Design Professional represents and certifies that the Design Professional is not
barred from contracting with a unit of state or local government as a result of a violation of either
Section 33E-3 or Section 33E-4 of Article 33E of the Criminal Code of 2012, 720 ILCS 5/33E-1 et
seq. The Design Professional represents that the only persons, firms, or corporations interested
in this Agreement as principals are those disclosed to the City prior to the execution of this
Agreement, and that this Agreement is made without collusion with any other person, firm, or
corporation. If at any time it shall be found that the Design Professional has, in procuring this
Agreement, colluded with any other person, firm, or corporation, then the Design Professional
shall be liable to the City for all loss or damage that the City may suffer, and this Agreement shall,
at the City's option, be null and void.

Sexual Harassment Policy. The Design Professional shall certify that it has a written sexual
harassment policy in full compliance with Section 2-105(A)(4) of the lllinois Human Rights Act, 755

ILCS 5/2-105(A){4).

Patriot Act (USA Freedom Act) Compliance. The Design Professional represents and warrants to

the City that neither it nor any of its principals, shareholders, members, partners, or affiliates, as
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14.5

14.6

14.7

14.8

14.9

14.10

applicable, is a person or entity named as a Specially Designated National and Blocked Person (as
defined in Presidential Executive Order 13224} and that it is not acting, directly or indirectly for or
on behalf of a Specially Designatad National and Blocked Person. The Design Profassional further
represents and warrants to the City that the Design Professional and its principals, sharehalders,
membaers, partners, or affiliates, as applicable, are not directly or indirectly, engaged in, and are
not facilitating, the transactions contemnplated by this Agreement on behaif of any person or
entity named as & Specially Designated National and Blocked Parson. The Design Profassional
hereby agrees to defend, indemnify and hold harmless the City, its corporate authorities, and all
City elected or appointed officials, officers, employees, agents, representatives, engineers, and
attorneys, from and against any and all claims, damages, losses, risks, liabilities, and expenses
{including reasonable attorneys' fees and costs) arising from or related to any breach of the
representations and warranties in this subsedtion.

Anti-Discrimination Laws. Design Professional shall comply with afl federal and state laws
prohibiting discrimination because of, or requiring affirmative action based on race, color,
religion, sex, sexual orientation, marital status, order of protection status, national origin or
ancestry, citizenship status, age, physical or mental disability uarelated to ability, military status
or an unfavorable discharge fram military service, and shall execute the Equal Employment
Opportunity Clause compliance certification attached to this Agreement in Group Attachment D.

Americans with Disabilities Act. Design Professional shall utilize standards and/or methods
that do not discriminate against the disabled in compliance with the Americans with
Disabilities Act, 42 U.5.C. §812101 et seq.

Drug Free Workplace Act. Design-Build Firm shall comply with all conditions of the lilingis
Drug Free Workplace Act, 30 ILCS 580/3 et saq.

CDL Driver Controlied Substances and Alcohol Use and Testing. To the extent that the Design
Professional and any employees, agents, or subcontractors theraof, will operate any commercial

wehicles requiring the necessity for a state issued Commaercial Driver's License, Desigh Professional
shall comply with Federal Highway Authority Rules on Controlled Substances and Alcohol Use and
Testing, 4% CFR Parts 40 and 382 and shall notify the City of any employee, agents, or
subcontractor driver participating in a drug and alcohol testing program pursuant to the
aforementioned rules during the term of this Agreament.

Public Works Employment Discrimination Act. Design Professional shall comply with all
conditions and reguirements of the iflinois Public Works Employment Discrimination Act, 775 ILCS
10/0.01 et seq.

Freedom of Informatian Act. The Design Professional shall, within four (4] business days of the
City's reguest, provide any documents in the Design Professional’s possession selated to this
Agreemant which the City is required to disclose to a requester under the llinois Freedam of
Information Act {"FOIA"), This provision is a material covenant of this Agreement. Design
Professional agrees to not apply any costs or charge any fees to the City regarding the
procurement of records required pursuant to an FOIA request. Should Design Professional
request that the City utilize a lawful exemption under FQI& in relation to any FOIA request thereby
denying that request, Design Professional agrees to pay all costs connected therewith (such as
reasonable attorneys' fees and witness fees, filing fees, and any other expenses) to defend the
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15.2

denial of the request. The defense shall include, but not be limited to, challenged or appealed
denials of FOIA requests to either the Hiinois Attormey General or a court of competent
jurisdiction. Design Professional agrees to defend, indemnify, and hold harmless the City, and
agrees 1o pay all costs in connection therewith {such as reasonable attorneys’ and witness fees,
filing feaes, and any other expenses} to defend any denial of a FOIA request by Design
Professional’s request to utilize a lawful exemption t¢ the City,

Execution of Certifications. Design Professional shall execite the legal certifications and
compliance with laws documentation which is attached hereto and incorporated herein as if fully
set forth in Group Attachment D.

Standards/Grants. Design Professional shall give all
notlces, pay all fees, and take all ather action that may be necessary to ensure that the Basic
Services and Additional Services are provided, perfarmed, and completed in accordance-with ail
required governmental permits, licenses, or other approvals and authorizations that may be
reguired in connection with providing, performing, and completing the Basic Services and any
Additional Services, and will comply with all applicable municipal, county, state and federal
statutes, ordinances, rules, and regulations, including without limitation all applicable building
and fire codes, now in force or which may hereafter be in force, any statutes regarding
gualification to der business, and all local, state and federal safety standards. Design Professional
shall comply with all conditions of any federal, state, or lncal grant received by City or Deslgn
Professional with respect to this Agreement or the Services. Consultant shall be solely liabie for
any fines or civil penalties that are imposed by any governmental or quasi-governmental agency
or body that may arlse, or be alleged to have arisen, out of or regarding Consultant's, or its sub-
Consultants', performance of, or failure to perforim, the Basic Services or any Additional Services
or any part thereof. Every provision of law required by law to be inserted Into this Agreement
shall be deemed to be inserted herain.

ARTICLE 15 - CONFIDENTIAL INFORMATION

Confidential information. The term "Confidential Information" shall mean information in the
passession ar under the control of the City relating to the technical, business, or corporate affairs
of the City; City property; user information, including, without limitation, any information
pertainlng to usage of the City's computer system, including and without limitation, any
infarmation obtained from server logs or other records of electronic or machine readable form;
and the existence of, and terms and conditions of, this Agreement, City Confidential information
shall not include infarmation that can be demonstrated: (§} to have been rightfully in the
possassion of the Design Professional fram a source other than the City prior to the time of
disclosura of said information to the Design Professional under this Agreement ("Time of
Disclosure™); {li) to have been in the public domain prior to the Time of Disclosure; (lii) to have
become part of the public domain after the Time of Disclosure by 2 publication or by any other
means except an unauthorized act or omission or breach of this Agreement on the part of the
Design Professional or the City; or [iv) to have been supplied to the Dasign Professionat after the
Time of Disclosure without rastriction by a third party who is under no obligation to the City 10
maintain such information in confidence.

No Disclosure of Confidential information by the Design Professional. The Design Professional
acknowledges that it shall, in performing the Basic Services and any properly authorized
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16.1

16.2

16.3

16.4

16.5

Additional Services for the City under this Agreement, have access to or be directly or indirectly
exposed to Confidential Information. The Design Professional shall hold confidential all
Confidential Information and shall not disclose or use such Confidential Information without
express prior written consent of the City. The Design Professionatl shall use reasonable measures
at least as strict as those the Design Professional uses to protect its own confidential infarmation.
Such measures shall include, without limitation, requiring emplovees and Consultants of the
Design Professional to execute a non-disclosure agreement before obtaining access to
Confidential Information.

Breach of Confidentiality. In the event of breach of the confidentiality provisions of Article 15 of
this Agreement, it shall be conclusively presumed that irreparable injury would resuit to the City
and there would be no adequate remedy at law. The City shail be entitled to obtain temporary
and permanent injunctions, without bond and without proving damages, to enforce this
Agreement. The City shall be entitled to damages far any breach of the injunction, including but
not limited to, compensatory, incidental, consequential, exemplary and punitive damages. The
corfidentiality provisions of this Agresment survive the termination or performance of this
Agreement.

ARTICLE 16 - ADDITICNAL PROVISIONS

Independent Contractor Status. The Design Professional shall act as an independent Contractor
in providing and performing the Basic Services and any approved Additional Services. Nothing in,
nor done pursuant to, this Agreement shall be construed (i) to create the relationship of principal
and agent, employer and employee, partners, or joint-venturers between the City and Design
Professional; or (i} to create any relationship between the City and any Consultant of the Design
Professional. Design Professional is not in any way autheorized to make any contract, agreement,
or pramise on behalf of the City, or to create any implied obligation on behalf of the City, and
Design Professional specifically agrees that it shall not do so. The City shall not have the authority
to control the method or manner by which Design Professional complies with the terms of this
Apreament.

No Personal Liability. No elected er appointed official, director, officer, agent or employee of the
City shall be personally liable, in law or in contract, to the Consultant as the result of the execution,
approval or atitempted execution of this Agreement.

Governmental Immunity. Nothing in this Agreemant shall be construed as a waiver of any and all
privileges, immunities, or defenses provided to or enjoyed by the City under common law or
pursuant to statute, inchuding but not limited to the linois Local Governmental and
Governmental Employees Tort Immunity Act, 745 ILCS 10/2-101 et. seq.

Third Party Beneficiaries. There are no third-party beneficiaries of this Agreement.

Integration. The provisions set forth in this Agreement represent the entire agreement between
the parties and supersede all prior agreements, promises, and representations, as it is the intent
of the parties to provide for a complete integration within the terms of this Agreement,
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15.8

16.9

16.10
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Assignment. This Agreement, or any part, rights or interests herecf, may not be assigned by the
City or by the Dasign Professional to any other person, firm or corporation without the prior
written consant of the other party.

Binding Effect. The tarms of this Agreement shall bind and inure to the benefit of the parties
hereto and their agents, siiccessors, and assigns.

News Releases, The Design Professional shall not issue any news releases or other public
statements regarding the Basic Services and/or any Additional Services without prior approval
from the City Manager.

Waiver, Any failure of either the City or the Design Professional to strictly enforce any term, right
or condition of this Agreement, whether implied or express, shall not be construed as a waiver of
such term, right or condition, nor shall it be deemed to or constitute a continuing waiver unless
otherwise expressly provided in this Agreement.

Severability. If any term, covenant, condition, or provision of this Agreernent is held by a court
of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions
shall remain in full force and effect and shall in no way be affected, irmpaired or invalidated.

Resolving Discrepancies. Except as may be otherwise specifically stated in the Agreement, the
provisions of the Agreement shall take precedence in resolving any conflict, error, ambiguity or
discrepancy between the provisions of the Agreement and the Attachments, Request for
Propasals and the Design Professional's resulting Proposal, and the provisions of any standard,
specification, manual, cade or instruction. Aspects of the Design Professional's Proposal, if not
specifically coverad in this Agreement (and there are noinconsistent provisions of this Agreement
to such aspects) shall be deemed incorporated herein as part of the Design Professional's Basic
Services, If the provisions of any standsrd, specification, manual, code or instruction of any
technical spciety, organization or association if the standard, specification, manual, code or
instruction imposes a more stringent standard or obligation upon the Design Professional than in
the Agreement, the standard, specification, manual, code or instruction of any technical society,
organization or association shall take precedence in resolving any conflict, error, ambiguity or
discrepancy betwean the provisions of the Agreement and the provisions of such standard,
spacification, manual, code or instruction.

16.12 Headings. The headings of the several paragraphs of this Agreement are inserted only as a matter

16.13

le.14

of convenience and for reference and are in no manngr intended to defing, limit or describe the
scope of intent of any provision of this Agreement, nor shall they be construed to affect in any
manner the terms and provisions hereof or the interpretation or construction thereof.

Counterpart Execution. This Agreement may be executed in several counterparts, each of which,

when executed, shall be deemed to be an original, but all of which together shall canstitute ohe
and the same instrument.

Notice, Unless otherwise exprassly provided in this Agreement, any notice or communication
required or permitted to be given under this Agreement shall be in writing and shall be delivered
(i) persanally, (i} by a reputable avernight courier, (iii) by certified mall, return receipt requested,
and depaosited in the U.5. Mail, postage prepaid, (iv) by facsimile, or {v) by electronic internet mail
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("e-mail"). Facsimile notices shall be deemed valid only to the extent that they are (a) actually
received by the individual to whom addressed and (b) followed by delivery of actual notice in the
manner described in either (i), (ii), or (iii) above within three (3) business days thereafter at the
appropriate address set forth below. E-mail notices shall be deemed valid and received by the
addressee thereof when delivered by e-mail and (a) opened by the recipient on a business day at
the address set forth below, and (b) followed by delivery of actual notice in the manner described
in either (i), (ii), or (iii) above within three (3) business days thereafter at the appropriate address
set forth below. Unless otherwise expressly provided in this Agreement, notices shall be deemed
received upon the earlier of (a) actual receipt; or (b) one business day after deposit with an
overnight courier as evidenced by a receipt of deposit; or (c) three business days following deposit
in the U.S. mail, as evidence by a return receipt. By notice complying with the requirements of
this Subsection, each party shall have the right to change the address or the addressee, or both,
for all future notices and communications to such party, but no notice of a change of addressee
or address shall be effective until actually received.

Notices and communications shall be addressed to, and delivered to as follows:

16.15

16.16

16.17

if to the Design Professional: If to the City:

Christopher 8. Burke Engineering, Ltd. City of Wheaton

Attn: John Caruso Attn: City Clerk

9575 W. Higgins Road, Suite 600 303 W. Wesley Street, Box 727
Rosemont, IL 60018 Wheaton, IL 60187-727

E-Mail: jcaruso@cddel.com E-Mail: cityclerk@wheaton.il.us

Contract Numbering. The faces of all invoices and documents shall contain the following
contract number €37092 for reference purposes.

Electronic Signatures. The parties may execute this Agreement in writing or by facsimile
transmission or by e-mail delivery of a ".pdf" formal file, and any such signature shall have the
same legal effect as a handwritten signature for the purposes of validity, enforceability and
admissibility. In addition, a true and correct facsimile copy or computer image of this Agreement
shall be treated as and shall have the same effect as an original signed copy of this document.

Authority to Enter Agreement. Design Professional has all requisite power and authority to
conduct its business and to execute, deliver, and perform the Agreement. Each Party warrants
that the individuals who have signed this Agreement have the legal power, right, and authority to
make this Agreement and bind each respective Party.
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IN WITNESS WHEREOF, the parties have entered into this Agreement this 2nd day of October 2018.

OF WHEATON, an Ilinois municipal corp.

ATTEST:

%W

Sharon Barrett-Hagen, City Clerk

Christopher B. Burke Englneermg, Ltd.

Date: q!?"(“&

Svgnature

. Presiden4—

ATTEST:

By: /,44"“‘4}/: . 'M

Title: /»/07{2?'7/ pué/?C,

OFFICIAL SEAL
¢ SHERRY SPORINA
| NOTARY PUBLIC, STATE OF ILLINOIS

i[”!\/Iy Commission Expires Aug 13, 2019 |
I e e T s S S S i e
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