RESOLUTION R-2018-04

A RESOLUTION AUTHORIZING THE EXECUTION OF A LEASE AGREEMENT
WITH TOSHIBA AMERICA BUSINESS SOLUTIONS, INC., FOR COPIERS AND
MULTIFUNCTION DEVICES

WHEREAS, the City of Wheaton, DuPage County, Illinois finds it reasonable and
appropriate to enter into an agreement for copiers and multifunction devices; and

WHEREAS, the City conducted a Request for Proposal process and received and
reviewed nine submittals for copiers and multifunction devices; and

WHEREAS, it is determined by the City that the proposal received from Toshiba
America Business Solutions, Inc., meets the City’s needs; and

WHEREAS, it is necessary for the City to enter into an agreement with Toshiba America
Business Solutions, Inc., for the purpose of providing copiers and multifunction devices.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City
of Wheaton, Illinois that the Mayor is hereby authorized to execute and the City Clerk is hereby
directed to attest to an agreement between the City of Wheaton and Toshiba America Business
Solutions, Inc., Irvine, California, for copiers and multifunction devices.

ADOPTED this 16" day of January 2% //M ﬁ//

/] Mayor
ATTEST:
C1ty Clerk
Roll Call Vote:

Ayes:  Councilman Suess
Councilman Barbier
Councilwoman Fitch
Councilman Prendiville
Mayor Gresk
Councilman Rutledge
Councilman Scalzo

Nays:  None
Absent:  None
Motion Carried Unanimously







APMS MAINTENANCE CONTRACT

'MA-2.0.0

" SALES PACKET NUMBER EFFECTIVE DATE

TOSHIBA

BUSINESS SOLUTIONS

Sales Representative: Ronald Griffin

Customer agrees fo purchase and Toshiba Business Solutions agrees to provide parts, labor, ink, toner, and toner collection containers {the “Maintenance Services")
for the equipment listed below in accordance with the terms and conditions of this contracl. The Maintenance Services exclude paper, staples and all other parts and
services listed under the Exclusion section on page two of the contract. A Conneclivity & Security Options Agreement must be attached and executed for Network
Integration Support.

CUSTOMER INFORMATION

[pasress 2. , e  feewet " LindaSfyczen [CusomerpOs
City: ~ Wheaton State: | L Zip: 60187 femai: . Lstyczen@wheaton.il.us

INVOICE / METER COLLECTION INFORMATION
Meter Colleclion:  FM Audit | Eectronic Invoicing:  Yes Invoice Location:  Cuslomer Address Term: 60 Months

» SEE ATTACHED MAINTENANCE CONTRACT SCHEDULE FOR DEVICE DETAILS
TRANSACTION TERMS (Consolidated Minimums PerPool)

Minimum Payment Excess Per| Excess Billing

Pool Description Type Includes Units Payment Frequency Unit Charge Frequency
4 Estudio 5506ac Black 0 Prints $ - Monthly 0.00377 Monthly
7 Estudio 3005ac Color 0 Prints $ - Monthly 0.0299 Monthly

Total Monthly Minimum

DECLINATICN

D Cuslomer js declining maintenance on the equipment fisted on the attached agreement : |
Printed Name: 5
e et ECRGE —i Signature:
Tite: ‘Date: |

i & '

THE TERMS AND CONDITIONS HEREOF ARE PART OF THIS SERVICE AGREEMENT. BY SIGNING THIS CONTRACT, THE CUSTOMER
ACKNOWLEDGES THAT THEY HAVE READ AND UNDERSTAND THESE TERMS.

Customer agrees to pay the Minimum Payment per transaction terms, plus any Excess Per Unit Charges for the term of this Contract. When this Contract is sngned
by Customer and TBS, it shall consfilute a binding contract and is non-cancelable. This Contract will begin on the date signed by TBS below. You hereby
acknoMedge and agree that your electronic signature below shall constitute an enforceable and original signature for all purposes.

Customer: Clty of Wheaton s Tosh|ba Busmess Sqlqtlons

Printed Name Printed Name:

sjg’.f;‘"“‘e: / / / /) // //// i : / /1 /s ,(/ S’g”a‘“'e «ﬂ

Title: ' /// 12 & Date /// W/X/ Title: Date:

10f2
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AMENDMENT NO, 1 TO AIMS MAINTENANCE CONTRACT MA 2.0.0
FOR AGREEMENT #
(CITY OF WHEATON, ILLINOIS)

THIS AMENDMENT NO. 1 to the terms and conditions of the Aims Maintenance Contract MA

---------- (“Maintenance Contract”) is made and entered into thisSANUARY (§ “+ day of 2018, by

and between Toshiba Business Solutions, a division of Toshiba American Business Solutions, Inc.
(*TBS?), located at 5509 Belmont Road, Downers Grove, IL 60515, and the City of Wheaton, an Illinois
home-rule municipality (“City”) located at 303 W. Wesley Street, Wheaton, Illinois, 60187.

WHEREAS, TBS and City desire to amend the terms and conditions of the Maintenance Contract

regarding the service of the equipment leased by the City from TBS, upon and subject to the terms and
conditions of this Amendment No. 1; and

WHEREAS, the terms and conditions of the Maintenance Contract are only acceptable to the City

as modified by this Amendment No. 1.

NOW, THEREFORE, for good and valuable consideration, intending to be legally bound, the

parties hereto agree as follows:

l.

O8]

This Amendment is incorporated into and made a part of the Maintenance Contract, effective as
of the same day as the Maintenance Contract. This Amendment and the Maintenance Contract
together constitute the entire agreement between the parties with respect to the subject matter
hereof and thereof. The terms and conditions of the Maintenance Contract and the provisions
thereof, unless specifically modified herein, shall remain in full force and effect and shall apply to
this Amendment as though they were expressly set forth herein.

In the event of any conflict or inconsistency between the provisions of this Amendment and any
provisions of the terms and conditions of the Maintenance Contract, the provisions of this
Amendment shall in all respects govern and control.

Term. Section 2 of the Maintenance Contract is deleted in its entirety and replaced with the
following:

“2. Term. This Contract will remain in force for 60 months from the effective date and will then
continue on a month-to-month basis unless either party provides thirty (30) days notice of
termination. For each piece of equipment under this Contract there will be a Start Date & Start
Meter. Service for each piece of equipment will be provided from the Start Date & Start Meter
until this Contract is terminated or the equipment is withdrawn from the service. Customer may
withdraw individual equipment by providing thirty (30) days written notice. Customer is
responsible for all remaining Minimum Payments if Customer is in default or if equipment is
withdrawn prior to the initial 60 month term of the Contract. After the expiration of the initial 60
month term, the City may terminate this Contract at any time by giving TBS written notice
twenty-one (21) days prior to the effective date of the termination and Customer shall pay TBS an
amount that bears the same ratio to the total compensation as the services actually performed bear
to the total services TBS was to perform under this Contract, less payments previously made to
TBS under this Contract.”

Invoicing — Late Charges. Section 5 of the Maintenance Contract is deleted in its entirety and
replaced with the following: “5. Invoicing — Late Charges. Monthly Minimum Payments will not
be due until Customer receives an invoice (bill). Customer shall make payments in accordance



6.

with the Illinois Local Government Prompt Payment Act (“Act”) which states that any bill
approved for payment shall be paid within thirty (30) days after the date of approval. Penalties for
late payments shall be assessed in accordance with that Act, in an amount equal to the higher of
ten percent (10%) of the amount due or $22 (not to exceed the maximum allowed by law) as
reasonable collection costs. Customer’s obligation to pay the Minimum Payment is unconditional
and is not subject to any reduction, set-off, defense, or counterclaim for any reason whatsoever.
Excess Click Charge, if applicable, will be invoiced based on the billing period selected on the
face of this contract.”

Usage. The final sentence of Section 6 of the Maintenance Contract, “USAGE,” is deleted in its
entirety.

Taxes. Section 8 of the Maintenance Contract, “TAXES,” is deleted in its entirety and is
replaced with the following:

8. Non-appropriation: This Contract is limited to the availability of funds appropriated in a
current fiscal period, and continuation of this Contract into a subsequent fiscal period is subject to
the appropriation of funds. In the event no funds or insufficient funds are appropriated and
budgeted by Customer’s governing body or are otherwise unavailable in any fiscal year for the
payment of amounts due under this Contract, this Contract shall terminate on the last day of the
fiscal period for which appropriations were received, without liability to the Customer for
damages, penalties or other charges on account of such termination. Such event shall not
constitute an event of default and all payment obligations of Customer will cease upon the date of
termination. The Customer, in its sole discretion shall determine sufficiency of funds, which
shall be accepted by TBS and is final. Customer shall give TBS or its assignee written notice at
least 45 days in advance of such occurrence. This paragraph shall not permit Customer to
terminate the Maintenance Contract in order to acquire any other maintenance services or to
allocate funds directly or indirectly to acquire other maintenance services.

7. Indemnity and Disclaimer. The first paragraph of Section 13 of the Maintenance Contract.

“INDEMNITY AND DISCLAIMER,” is deleted in its entirety and replaced with the following:

“TBS shall defend, hold harmless and indemnify the City, its directors, officers, employees,
agents, and elected officials, in whole or in part, from and against any and all liabilities, losses,
claims, demands, damages, fines, penalties, judgments, settlements, costs or expenses, including,
but not limited to, reasonable attorneys’ fees and costs of litigation including reasonable expert
witness fees, and all causes of action of any kind or character, sustained by reason of, arising out
of, or relating to (i) a breach of any of TBS’s representations, promises or covenants herein; or
(i) any act, omission, neglect or default by TBS, its officers, employees or agents. All
indemnifications shall be continuing and shall survive acceptance of the Equipment or
termination of this Contract. Nothing in this Contract shall be construed as prohibiting the City,
its officials, directors, officers, employees, agents or attorneys from defending, through the
selection and use of their own agents, attorneys and experts, any claims, actions or suits brought
against them arising out of or relating to this Contract. As between the parties, each party
acknowledges and represents that it will be responsible, to the extent of its negligence, for
liability arising from personal injury or damage to persons or property occasioned by its
employees or agents. The liability of the City shall be subject in all cases to the immunities and



limitations of the Illinois Local Governmental and Governmental Employees Tort Immunity Act,
745 ILCS 10/1-101 et seq., and any amendments thereto.”

The following shall be added to the last sentence of Section 12 of the Maintenance Contract:

“TBS will extend to Customer all Equipment warranties provided by any manufacturer or
supplier and guarantees to keep all Equipment in operation in accordance with manufacturer’s
specifications.” '

8. General. The last paragraph of Section 14 of the Maintenance Contract, “GENERAL,” is
replaced with the following:
“This Contract will be governed by the laws of the State of Illinois with exclusive jurisdiction for
any litigation in relation to any matter arising under this Contract in the Eighteenth Judicial
Circuit Court, DuPage County, Illinois. If either party fails to comply with the terms and
conditions of this Contract, the non-breaching party shall notify the breaching party in writing
using certified mail to the address on the face of this Contract. The breaching party shall have
thirty (30) days to cure any breach of this Contract prior to the non-breaching party taking legal
action.”

The City agrees that TBS may accept a facsimile copy of this Amendment No. 1 as an original, and that
such facsimile copy will be treated as an original for all purposes.
IN WITNESS WHEREOF, the duly authorized representatives of the parties have executed this

Amendment on the dates set forth below but effective as of the effective date of the Lease, as set forth
above,

Cit}?h%ton:, /4& Toshiba Business Solutions
By: / V/[’” W //%(/" A By:

r S D
Printed Name:__/fzéﬁ//t{ké/,é{f GP/,SY Printed Name:
Title: /W/’%Q N Title:

Date: J( Alegunys ! C S0/ Date:

/




FMV LEASE AGREEMENT

TOSHIBA

APPLICATION NUKBER AGREEMENT NUMBER

TOSHIBA

BUSINESS SOLUTIONS

Vo s Lesses, Yoo, 7esd your 1l v §e Sustowss Tra st Lessos, we, u5 268 pof sefes o Torhibn Finoncid) Basves. The Toatika Equipmes congrd by 1
s of e Toshie Quaity Sonnilweut 2 Lopy of which mpy Ya abtamed korm your Teskiva Business Sosliote [TBS) jrosde ¥l 0an the Equipment {zaluting
seitwans) and you have heayht to vse i under fhe tems of fhis Lease.

CUSTOMER CONTACT INFORMATION

Legal Company Name City of Wheaton Fed TaDE

Cordars Person Linda Styczen il-To Phons: 630-260-2184 BivTpFax

Biling Address 303 W Wesley Ciy. Skfie-ZifL ‘Wheaton, IL 60187
Equipmien) Locafiore ’

i et rom 2kov) Gy, Shate T .

TBS LOCATION
Contact Name:

ITEM DESCRIPTICN
4 - Estudio 5506a¢
7 - Estudio 3005ac

Subsidiary Location:

MODEL NO. SERIAL NO.

D See attached form {Schedule “A”) for Additional Equipment

LEASE TERM & PAYMENT SCHEDULE

ipayrmErd peniod is Tonihly untess -olhervif: indeaied. End-of. 1eass Options:

tomber of Pagments - of & | s applcatie tases) |-52%7
” ’ 60 $1 ’309 38 s sl 8e7) You will have the following options at the end of your ofiginal term, provided Ihe Lease has not
Security Deposit 8 D Received \erminated early and no event of defaull under the Lease has occurred and is conlinuing

; - - 1. Purchase the Equipment zt Fair Markel Value - 2 Reney he Lease per section 16

Decumerdafion e 7500 finchyded i Fast inviice) 3 Return Equipment
THIS 1S A NONCANCELABLE / JRREVOCABLE AGREEMENT. THIS AGREEMENT CANNOT BE CANCELLED OR TERMIN
LESSOR ACCEPTANCE N o

Toshiba Financia) Services

ATED.

Signature: X

CUSTOMER ACCEPTANCE

Yau hereky scinowtedpe ang Fgres el gour Eleconn 3 pelow hall consttute an enforceatie and prigind igmatre (o &l purp This Lease may be erecyied in comterpats The exaruled sourerpant which has Lessor's Wigingl signalyre
andiris i Lessaf s prasesainn shil conshile challel papes 35 fhait zarm i defoed  the Uniform Comemercial Cate {UGC’) @04 shall consive Bg arigndl oy Mo dll purposes, indging, b ftatic, i) any heading, i of procezding wil
raspert to Uiis Lease, and {ii any Aeterminafion 25 to whieh yeraon of this Lease consEiutes the single boe orginad s of challel peper undar the UGE 1 Lessee sige and paceivs dhis Leas? 1o Lesss by Tavsinile o other elechadc Vansiwissinn. the
ansmilted vepy, v gxecution by Lessor shiill be Bndsg vpon e parfes Lesse 3j12es What the Tacsimite of ther lechionic fansmrisson af fhis Leaze menaally Fgned by Lessor, wheo altachet o The facsimile of Glher elecbienic copy sgred by
Lengee, shall epeskine the wignal ageenzel fur &l puipmens, msludiog, vithon fution, hose outlned above i s Seefion ¥ Ahont luriing 2nd sRpsUn e frpaming thepacies kither agee 1h2, Tor prposes of gxeculing this Lease, {8)  depument]
signed and yaeuimiged by foesinele & oiter €EbDRs YANSIiSEIoN challibe Wealed 25 A0 original documenl, ) the signature of any paty oo sush ooyt shall be considierzd o A eigind sgnahure, 10) the dorument Transmitzg shal hawe the $avk)

effeet as @ counlepar] Bussal comaing gl sgeaes aul (dhal fhe regues! o 1e5307, ae, who execuled s Lease ad tangrilienits vignaure by tansmife, o olber slprbanic ansnission shall piovide B2 ounepant of tis Lease cordaniny
[ grsees original manill signaure 1 Lesear Fio party may sise 95 2 defeve lo ke enlovce}r?v)/ol 9115 Leas? mai alacsimilz of u)v;f el mi::’lrarmmsim m;zused Yotransniz any sigratee of party 1 s Leate.
AN Lok “ 5 i

"—h;na [ H {] ’ A .(J (; Ilf‘;\( Signahsre:X, 7 /{/l/\/(///(r’ ,{‘? ./v!//[ /M Tife: /{44 y{”)[y Date /,//5//(5_J
PERSONAL GUARANTY i ; T : CA——

7o mduce s 1p enler ielp this Leame anil @y supplement 12 undessigned jointly 3nd ssseraly uatendifionaly guasaniees to us e prompl ‘payien] when tie of dl lessess etligaions 1o us unger M Lease aod ang supplemant e il potbe reguired
‘nrpcerd agamsl the lessen s e Eipnent o enforce a0y GHEC sy before proceeding against the undersipned. The smdersigned agrees 1ipay & reasonatle Almney’s fees 20d GlhE! EXpENEES incurred by ws by reason of aefault by Jessee of the
wndersigned, The undenigned wanes ke of acceptanye derolang of 28 oer nolices of demands of any ¥nd 1o which the undersigned May e entited The woersigned conserts Jo2ry exengipes o modiicalons granes 1o 25 and he refease andol
§.-:cmpmmise o awy stlipatons of keasez or a0y Sl obFgues and guaranisrs wilhoul @y way l2asing fhe ignel &om li o her oilga s hersunder The stiligaions of e undrsined shad confirue euen if e lesses Beeomes nsthEnt &
ibsﬂw«;-t o 75 disthanged fom erkroplsy, and e pdesed ayses poth seeh o be sepaid by Jessee n he evenl fie undeesigred sl pay us Thisis 2 oanfinging Guaranly aed all el be dscharged or alfected by deah of the undesgigred. s
orred by or & s beref of FHBE 67 SULCESSnT ol us The unilersipnetl wa we wd ingalar 75 perilEd by Jaw any bia) Ty jury for any aslier)

Sing e heivs, aleRTsbals, pEpeserlalies, SURLESN0Ns v assigns of dersigned, and may te &
otreen B parkies. Youheieky aubnoaadys ard e et your SELEanT: SigRRtue s shall consftute an 2nlrcestie and oigRs! signatars fr Sl PUIPOEES
3y woviding a ¥kphore s for o celular phone or o¥s pieclesh Senirne, you a2 eprEsdy ( Sy 10 renEing eammunzaton fier WOHarelng @ shdaion purpresis] @ thall MIELEr, including, But aot Brrited 10, prerescrsed of artfical
|90icR WREEIZR cale, b mesrages, anl pals meck by 0 agemalic lelephene daing system om Jessor and Tl #Wiaks asd agents. This eapress porsEm applies 1 23ch suth Aetephore nuiber that 30 provide o us fe o i The futre i pemils

isuch eals. The cdis and messages may ncy Jess fiom yous celtutar provider.
i

Print Name of st Buaranks Signalure X Dale:

Part Mama of Znd Gusranto

TERMS AND CONDITIONS

signatse X - Dale.

(iRl ALH NSRS



RS ’ : : & ; B
esciibed under TEM DESCRIPTION" and on any altached Schedule (hereinaker, with all replacement parts, repairs, additions and accessories, referred lo as the
*Equipment’) and as modified by Supplements to this Lease from lime to time signed by you and us. You authorize us to inserl or correct missing informalion on this Lease, including your accurate legal name, serial numbers and
any other information describing the Equipment. You authorize us to change the ameunt of each lease payment by not more than 15% due lo changes in the equipment configuration which may occur prior to our acceptance of this
lease or djustments to reflect applicable sales laxes. We will send you copies of any changes. You agree to provide updaled annual andior quarterly financial statements to us upon request. You authorize s of our agent to obtain
credit reporls and make credit inquiries regarding you and your financial condition and to provide your information, including payment history, {0 our assignees or third parties having an economic interest in this Lease or the
“quipment.

Lease Commencement: This Lease will commence upon your acceptance of the applicable Equipment When you receive the Equipment, you agree to inspect it and verily your acceptance by tefephone or, at our request, by
welivery of wiillen evidence of acceptance salisfaclory to us. Upon acceplance, your obligations under this Lease will become absolute and unconditional, and are not subject to cancellation, reduction or setoff for any reason
whalsoever. All payments will be made to us in accordance with the applicable Schedule at our address or at such other place as we may designate In writing. You agree to pay an Interim rent payment equal to ¥/30th of the
monthiy rental, multip'ied by the number of days between rent commencement date and the dale of the beginring of the first rental period. For any payment that is not received by its due date, you agree lo pay a late charge equal to
the higher of 10% of the amount due or $22 (not to exceed the maximum allowed by law) as reasonable collection costs.

3. Security Deposit: The security deposil is non interest bearing and is to secure your performance under this Agreement. Any security deposit made may be applied by us to salisty any amount owed by you in, in which event
you will promplly restore the security deposit to ils full amount as set forth above. If all conditions are fully completed with and provided you have not ever been in default of the Agreement in the Default section, the securily deposit
will be refunded to you afier the return of the equipment in accordanca wilh the Return of Equipment section.

4. WARRANTY DISCLAIMER: WE MAKE NO WARRANTY EXPRESS OR IMPLIED, INCLUDING THAT THE EQUIPMENT (S FIT FOR A PARTICULAR PURPOSE OR THAT THE EQUIPMENT IS MERCHANTABLE. YOU
AGREE THAT YOU HAVE SELECTED EACH ITEM OF EQUIPMENT AND T8S BASED UPON YOUR OWN JUDGMENT AND DISCLAIM ANY RELIANCE UPON ANY STATEMENTS OR REPRESENTATIONS MADE BY US.
YOU LEASE THE EQUIPMENT "AS IS". NO REPRESENTATION OR WARRANTY OF TBS WITH RESPECT TO THE EQUIPMENT WILL BIND US, NOR WILL ANY BREACH THEREOF RELIEVE YOU OF ANY OF YOUR
OBLIGATIONS HEREUNDER. YOU AGREE THAT WE WILL NOT BE RESPONSIBLE TO PAY YOU ANY CONSEQUENTIAL OR INCIDENTAL DAMAGES FOR ANY DEFAULT BY US UNOER THIS LEASE.

5. Statutory Finance Lease: You agree that this Lease qualifies as a statutory finance lease under Article 2A of the Uniform Commercial Code. To the extent you are permitted by applicable law, you waive all rights and remedics
conferred upon a lessee by Arlicle 2A (sections 508-522) of the Uniform Commercial Code.

6. Security Interest: You authorize us to file a financing stalement with respect to the equipment. If this Lease is deemed to be a secured transaction, you grant us a security interest in the Equipment to secure all your obligations
under this Lease.

7. Use Maintenance and Repair of Equipment: YOU WILL USE THE EQUIPMENT ONLY IN THE LAWFUL CONDUCT OF YOUR BUSINESS AND NOT FOR PERSONAL, HOUSEHOLD OR FAMILY PURPOSES. You will
nol mave the Equipment from the equipment localion listed on the schedule without our advance wrillen consenl. You will give us reasanable access to the Equipment so that we can check the Equipment's existence, condition and
proper maintenance. Al your cosl, you will keep the Equipment in good repair, condition and working order, ordinary wear and tear excepled. You will not make any permanent allerations to the Equipment. You will keep the
Equipment free and clear of afl liens. You assign to us all of your rights, but none of you obligations, under any purchase agreement for the Equipment. We assign to you all our rights under any TBS warranties, so long as you are
not in default

8. Taxes and Lease Charges: You agree {o pay all taxes, costs and expenses incurred by us as a consequence of the ownership, sale, lease or use of the Equipment, including all sales, use and documentary stamp taxes. Any
fee charged under this Agreement may include a profil and is subject to applicable taxes.

9. Indemnity: You will indemnify and hold us harmless from any and all liability, damages, losses or injuries including reasonable altorney's fees, arising out of the ownership, use, condition or possession of the Equipment, except
to the extent directly caused by our gross negligence or willful misconduct. We reserve the right to conlrol the defense and to select or approve defense counsel. This indemnity will survive the termination of this Lease.

10. Risk or Loss; Insurance: You are responsible for risk of loss or for any destruclion of or damage to the equipment. No such loss or damage shal refieve you from the payment obligations under this Lease. You agree to keep
the Equipment fully insured against loss unlil this Lease is paid in full and to have us and our assigns named as loss payee. You also agree fo maintain public liability insurance covering both personal injury and property damage
and you shall name us and our assigns as additional insured. Upon request, you agree lo provide us certificates or evidence of insurance acceptable to us. If you do nol provide evidence of acceplable insurance, (a) we have the
right but no obligation to obtain insurance covering our interest (and only our interest) in the Equipment for the Lease term, and renewals. Any insurance we abtain will nol insure you against third party or liability claims and may be
cancelled by us at any time. You will be required to pay us an addilional amount each month for the insurance and administeative fee. The costmay be more than the cost of abtaining your own insurance and we may meke a profit.
You agree to cooperale with us, our insurer and our agent in the placement of coverage and with claims, or (b) we may waive the insurance requirement and charge you a monthly property damage surcharge in the amount of .0035
of the tolal stream of payments lo cover our credit risk, administralive costs and other costs and in which we may make a profit. Once an acceplable certificate or evidence of insurance is submitled, any such fees will be
discontinued. If any of the Equipmentis lost, stolen or damaged you will at your option and cost, either (a) repair the item or replace the item with a comparable item reasonably acceptable to us, o {b) pay us the sum set forth in the
Remedies section.

‘1. Right to Perform: [f you fail to comply with any provision of this Lease, we may, at our oplion, perform such obligations on your behalf. Upon invoice you will reimburse us for all costs incurred by us to perform such

Jligations.

12. Representations: (a) You represent and warrant to us that (1) you have the lawful power and euthority to enter into this Lease, and (2) the individuals signing this Lease have been duly authorized to do so on your behalf, (3)
you will pravide us such financial information as we may reasonably request from lime to time, (4) all financial information provided (or to be provided) is (or will be) accurale and complete in all material respecls, (5) you will
promptly nolify us in writing if you move your principal place of business or there is a change in your name stale of formation, or ownership, and (6) you will take any action we reasonably request to protect our rights in the
Equipment. (b) We represent and warrant fo you that (1) we have the lawful power and authority to enter into this Lease, and (2) the individuals signing this Lease have been duly authorized to do so on our behalf,

13, Default: You will be in defaull under this Lease if; (a) we do not receive any payment due under that Lease wilhin ten (10) days after its due dale, {b) you fail to meet any of your obligalions in the Lease {other than payment
obligations) and do not correct such default within 10 days after we send you wrilten notice of such default, (c) you become insolvent, are liquidated or dissolved, merge, iransfer a malerial portion of your ownership interest or
assels, stop doing business, or assign rights or poperty for the benefit of creditors, (d) a petition is filed by or against you under any bankruplcy or insolvency law, () any representalion made by you is false or misleading in any
material respect, or (f) you defaull on any other agreement with us or our assigns.

14. Remedies: If you are in default, we may, at our option, do any or all of the following: {a) retain your security deposit, if any, (b) terminale lhis Lease, (c) require that you pay, as compensation for loss of our bargain and not as &
penalty, the sum of (1) all amounls due and payable by you or accrued under this Lease, plus (2) the present value of all remaining payments lo become due under Lhis Lease (discounted at 4% or the lowest rate allowed by law),
and (3)() the amount of any purchase option and, if none is specified, 20% of the original equipment cost, which represents our anticipated residual value in the Equipment or {ii) return the Equipment to a location designated by us
and pay to us the excess, if any, of the amount payable under clause 3(i) above over the Fair Market Value of the relurned Equipment as determined by us in our reasonable discretion, (d) recover interest on any unpaid balance at
the rate of 4% per annum, and (e} exercise any other remedies available to us at law or in equity. You agree to pay our reasonable attorney's fees and aclual court costs including any cost of appeal. If we have to take possession
of the Equipment, you agree to pay the cost of repossession and we may sell or re-rent the equipment al terms we determine, at ane or more public or private sales, with or wilhout notice to you, and apply the net proceeds {after
deducting any related expenses) lo your obligations. You may remain liable for any deficiency wilh any excess being retained by us.

15. Purchase Option: Al the end of the Term provided you are not in default, and upon 30 days prior wrilten notice from you, you will either () return all the Equipment, or (b) purchase all the Equipment as is, withoul any warranty
to condition, va'ue o fille for the Fair Market Value of the Equipment as delermined by us in our reasonable discretion plus applicable sales and olher laxes.

16. Automatic Renewal: This Lease will automalically renew an a month-to-month basis after the Term unless cancelled by either party upon 30 days prior writlen notice, and you shall pay us the same lease payments and lease
charges as applied during the Term (and be subject to the terms and condilions of this Lease) until the Equipment s returned to us or you pay us the applicable purchase price {(and taxes).

17. Return of Equipment: If (a) a defaull occurs, or (b) you do not purchase the Equipment at the end of the Term pursuant to a stated purchase option, you will immediately return the equipment to any location(s) we may
designale in the continental United Stales. The Equipment must be returned in “Average Saleable Condition™ and properly packed for shipment in accordance with our recommendations or specifications, freight prepaid and insured.
“Average Saleable Condition® means thal all of the Equipment is immediately available for use by a third party, other than you, without the need for any repair or refurbishment. All Equipment must be free of markings. You will pay
us for any missing or defective parts or accessories.

18. Assignment: We may, wilhout your consent, assign or Iransfer any Equipment or this Lease, or any rights arising under this Lease, and in such event our assignee or transferee will have the rights, power, privileges and
remedies of lessor hereunder, but none of the abligalions. Upan such assignment you agree not to asser, as against our assignee, any defense, setoff, recoupment, claim or counterclaim that you may have against us. You will not
assign, transfer or sublease his Lease or any rights thereunder or any Equipment subject to this Lease without our prior written consent.

19. Personal Property Tax (PPT): You agree at our discrelion to (a) reimburse us annually for all personal property and similar taxes associated with the ownership, possession or use of the Equipment or (b) remit to us each
billing period our estimate of the prorated equivalent of such taxes. You agree to pay us an administrative fee for the processing of such taxes.

20. Tax Indemnity: You agree lo indemnify us for the loss of any income lax benefit caused by your acts or omissions incansistent with our entitlement to certain tax benefits as owner of the Equipment.

21. Governing Law: BOTH PARTIES AGREE TO WAIVE ALL RIGHTS TO A JURY TRIAL. This Agreement and any supplement shall be desmed fully executed and performed in the state of Lessor or its Assignee's principal place of business
and shall be governed by and construed in accordance with its laws. If the Lessor or its Assignee shall bring any judicial proceeding in relation to any matler arising under this Agreement, you irrevocably agree that any such matier may be
adjudged or determined in any court or courts in the state of the Lessor or its Assignee's principal place of business, or in any courl or courts of your state of residence, o in any other court having jurisdiction over you or your assels, all at the sole
election of the Lessor or its Assignee. You hereby irrevocably submit generally and unconditionally to the jurisdiclion of any such court so elecled by Lessor or its Assignee in relation to such malters.

*2. Miscellaneous: This Lease contains the enlire agreement between you and us and may not be modified except as provided therein or in wriling signed by you and us. We will not accept payment in cash. If you so reques, and we permit
the early termination of this Lease, you agree lo pay a fes for such priviege. Notices must be in writing and will be deemed given five days after maifing to your or our mailing address. If a court finds any provision of this Lease to be
unenforceable, alf other terms of that Lease will remain in eflect and enforceable. You agree that any delay or failure to enforce our rghts under this Lease do not prevent us from enforcing any rights at a later lime. In no event will we charge or
collect any amounts in excess of those allowed by applicable law. Time is of the essence. You agree that a facsimile copy of the Lease with facsimile signatures may be trealed as an original and will be admissible as evidence of the Lease. You
hereby acknowledge and confirm that you have not received any tay, financial, accounting or legal advice from us, the manufacturer or supplier of the Equipment. It is lhe Lessee's sole and exclusive responsibilily to assure thal all data from all
disk drives or magnetic media are erased of any lessee data and information.
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AMENDMENT NO. 1 TO FMV LEASE AGREEMENT
FOR AGREEMENT #
(CITY OF WHEATON, ILLINOIS)

THIS AMENDMENT NO. 1 to the terms and conditions of the FMV Lease Agreement

 #9676225-001 (“Lease”) is made and entered into this JvARy €™ day of 2018, by and between
Toshiba Financial Services, (“Lessor™), and the City of Wheaton, an Illinois home-rule municipality
(“Lessee”) located at 303 W. Wesley Street, Wheaton, lllinois, 60187.

WHEREAS, Lessor and Lessee desire to amend the terms and conditions of the Lease, upon and

subject to the terms and conditions of this Amendment No. 1; and

WHEREAS, all capitalized terms not otherwise defined herein will have the meanings set forth in

the Lease.

NOW, THEREFORE, for good and valuable consideration, intending to be legally bound, the

parties hereto agree as follows:

1

i

This Amendment is incorporated into and made a part of the Lease, effective as of the same day
as the Lease. This Amendment and the Lease together constitute the entire agreerment of the
parties with respect to the subject matter hereof and thereof. The terms and conditions of the
Lease and that the provisions thereof, unless specifically modified herein, shall remain in full
force and effect and shall apply to this Amendment as ——though they were expressly set forth
herein.

In the event of any conflict or inconsistency between the provisions of this Amendment and any
provisions of the terms and conditions of the Lease, the provisions of this Amendment shall in all
respects govern and control.

Lease Agreement. Section 1 of the Lease shall be amended in its entirety to read as follows:

“]. Lease Agreement: You agree to lease from us the equipment described under “ITEM
DESCRIPTION” and on any Schedule (hereinafter, with all replacement parts, repairs, additions,
and accessories, referred to as the “Equipment”) and modified by Supplements to this Lease from
time to time by you and us. You authorize us to insert or correct missing information on this
Lease, including your accurate legal name, serial numbers and any other information describing
the Equipment. -Lease payments shall not increase at any time prior to and during the term of the
Lease.”

Lease Commencement. Section 2 of the Lease shall be amended in its entirety to read as
follows:

“2. Lease Commencement: The supplier or equipment manufacturer that you have contracted
with for the supply of the Equipment shall deliver and install each piece of Equipment. Upon
delivery and installation and prior to acceptance, Lessee shall have the absolute right to reject any
unit or item of Equipment that does not properly function. This Lease will commence upon
Lessee’s acceptance of the applicable Equipment which acceptance shall be irrevocable. When
Lessee receives the Equipment, Lessee agrees to inspect it and verify acceptance by telephone or,
at Lessor’s request, by delivery of written evidence of acceptance satisfactory to Lessor. Lessee
shall make payments in accordance with the Illinois Local Government Prompt Payment
Act(*Act”) which states that any bill approved for payment shall be paid within thirty (30) days
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after the date of approval. Penalties for late payments shall be assessed in accordance with that
Act, in an amount equal to the higher of ten percent (10%) of the amount due or $22 (not to
exceed the maximum allowed by law) as reasonable collection costs.”

Statutory Finance Lease. The second sentence of Section 5 of the Lease shall be amended to
read as follows:

“To the extent you are permitted by applicable law, you waive all rights and remedies conferred
upon & lessee by Article 2A (sections 508-522) of the Uniform Commercial Code but not against
the manufacturer and/or supplier of the Equipment.”

Taxes and Lease Charges. Section 8 of the Lease shall be deleted in its entirety,

Risk or Loss; Insurance. The following language from subsection (b) of Section 10 of the Lease
shall be deleted in its entirety:

“or (b) we may waive the insurance requirement and charge you a monthly property damage
surcharge in the amount of .0035 of the total stream of payments to cover our credit risk,
administrative costs and other costs and in which we may make a profit. Once an acceptable
certificate of evidence of insurance is submitted, any such fees will be discontinued.”

Representations. Subsections (3) and (4) of the first sentence of Section 12 of the Lease, which
reads as follows, shall be deleted in their entirety:

“(3) you will provide us such financial information as we may reasonably request from time to
time, (4) all financial information provided (or to be provided) is (or will be) accurate and
complete in all material respects,”

Default. Section 13 of the Lease shall be amended in its entirety to read as follows:

“13. Default: You will be in default under this Lease if: (a) we do not receive any payment due
under that Lease within 30 days after the invoice/bill submitted to you for payment was approved
by your governing body, (b) you fail to meet any of your obligations under the Lease (other than
payment obligations) and do not correct such default within ten (10) days after we send you
written notice of such default, (¢) you become insolvent, are liquidated or dissolved, merge,
transfer a material portion of you ownership interest or assets, stop doing business, or assign
rights or property for the benefit of creditors, (d) a petition is filed by or against you under any
bankruptcy or insolvency law, () any representation made by you is false or misleading in any
material respect, or (f) you default on any other agreement with us or our assigns.

Return of Equipment. Section 17 of the Lease shall be amended in its entirety to read as
follows:

“17. Return of Equipment: If (a) a default occurs, or (b) you do not purchase the Equipment at
the end of the Term pursuant to a stated purchase option, you will immediately return the
equipment to any location(s) we may designate in the continental United States at our sole cost
and expense. The Equipment must be returned in “Average Saleable Condition” and properly
packed for shipment in accordance with our recommendations or specifications, and shall be
insured. Lessor is responsible for all costs associated with the (1) destruction or erasure of data
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contained in Equipment hard drives, (ii) deinstallation and (iii) hauling away of the Equipment,
including, but not limited to, all freight and insurance costs. **Average Saleable Condition” means
that all of the Equipment is immediately available for use by a third party, other than you, without
the need for any repair or refurbishment. All Equipment must be free of markings. You will pay
us for any missing or defective parts or accessories.”

Personal Property Tax (PPT). Section 19 of the Lease shall be deleted in its entirety.

Tax Indemnity. Section 20 of the Lease shall be deleted in its entirety.
Governing Law. Section 21 of the Lease shall be amended in its entirety to read as follows:

“21. Governing Law: BOTH PARTIES AGREE TO WAIVE ALL RIGHTS TO A JURY

TRIAL. This Agreement and any supplement shall be deemed fully executed and performed in
the State of Illinois and shall be interpreted according to the laws of the State of lllinois.
Exclusive jurisdiction for any litigation in relation to any matter arising under a Lease, any
Schedule, and this Agreement shall be in the Eighteenth Judicial Circuit Court, DuPage County,
Illinois or applicable United States Federal Court in Illinois with jurisdiction over such litigation.”

Miscellaneous. The ninth (9™) sentence of Section 22 of the Lease shall be amended to read as
follows:

“Miscellaneous: The parties agree that a facsimile or electronic copy of the Lease with facsimile
or electronic signatures may be treated as an original and will be admissible as evidence of the
Lease.”

Indemnification. Section 9 of the Lease shall be deleted in its entirety and replaced with the
following: “Liability. As between the parties, each party acknowledges and represents that it
will be responsible to the extent of its negligence for liability arising from personal injury or
damage to persons or property occasioned by its employees or agents. The liability of the City
shall be subject in all cases to the immunities and limitations of the Illinois Local Governmental
and Governmental Employees Tort Immunity Act, 745 ILCS 10/1-101 et seq., and any
amendments thereto.”

NON-APPROPRIATION OF FUNDS. Notwithstanding any provisions of the
Agreement, Customer's obligation to pay all amounts due under the Agreement, including
but not limited to periodic rent payments, is contingent upon the approval of
appropriation of funds by its governing body. Customer intends to remit all periodic
payments and other sums when due and payable to Lessor/Owner for the full term of the
Agreement (the "Term") if funds are legally available. In the event, despite Customer's
good faith efforts and exhaustion of all administrative appeals, (i) Customer is not granted
an appropriation of funds at any time during the Term of the Agreement for the Equipment
or for other functionally similar equipment to the Equipment, and (ii) operating funds are not
otherwise available to Customer to pay its obligations under the Agreement, and (iii) there
is no other legal procedure or available funds by or with which payment can be made to
Lessor/Owner, and (iv) the non appropriation did not result from an act or omission by
Customer, then Customer shall have the right to terminate the Agreement as of the last day
of the fiscal period for which appropriations were received ("Termination Date"). At least



thirty (30) days prior to the Termination Date, Customer's chief executive officer (or legal
counsel) shall certity in writing that (a) funds have not been appropriated for the following
fiscal period, (b) such non appropriation did not result from any act or failure to act by
Customer, and (c) Customer has exhausted all funds legally available for the payments due
under the Agreement. Such termination shall be without penalty or expense to Customer,
except that Customer shall remain obligated to pay any payments or sums due under the
Agreement for which funds shall have been appropriated and budgeted, and Customer shall
return the Equipment to Lessor/Owner on or prior to the Termination Date in accordance
with the Equipment return provisions of the Agreement. If Customer terminates the
Agreement because of non-appropriation of funds, Customer may not purchase,
lease, or rent equipment performing functions similar to those performed by the
Equipiment for a period of twelve (12) months from the Termination Date. This
paragraph shall not permit Customer to terminate the Agreement in order to acquire any
other equipment or to allocate funds directly or indirectly to perform essentially the
application for which the Equipment is intended.

SPECIAL REPRESENTATIONS AND WARRANTIES OF CUSTOMER. Customer
hereby represents and warrants to Lessor/Owner that as of the date of this Agreement, and
throughout the Term thereof: (a) Customer is the entity indicated in the Agreement ; (b)
Customer is duly organized and existing under the Constitution and laws of the State in
which it is located; (¢) Customer is authorized to enter into and carry out its obligations
under the Agreement , any documents relative to the acquisition of the Equipment and
any other documents required to be delivered in connection with the Agreement
(collectively, the "Documents"); (d) the Documents have been duly authorized, executed
and delivered by Customer in accordance with all applicable laws, rules, ordinances ,
and regulations, and person(s) signing the Documents have the authority to do so, are
acting with the full authorization of Customer's governing body , and hold the offices
indicated below their signatures, each of which are genuine, and the Documents constitute
the valid, legal, binding agreements of Customer, enforceable in accordance with their
terms, (¢) the Equipment is essential to the immediate performance of a governmental or
proprietary function by Customer within the scope of its authority and shall be used
during the Term of the Agreement only to perform such function; (t) Customer intends to
use the Equipment for the entire Term and shall take all necessary action to include in its
annual budget any funds required to fulfill its obligations for each fiscal year during the
Term; (g) Customer has complied fully with all applicable law governing open meetings,
public bidding and appropriations required in connection with the Agreement and the
Equipment ; (h) Customer's obligation to remit all amounts due and payable under the
Agreement constitutes a current expense and not a debt under applicable state law, no
provision of the Agreement constitutes a pledge of Customer's tax or general revenues, and
any provision which is so construed by a court of competent jurisdiction is void from the
inception of the Agreement ; (i) all amounts due and to become due during Customer's
current fiscal year are within the fiscal budget of such year, and are included within an
unrestricted and unencumbered appropriation currently available for the use of the
Equipment; U) all financial information Customer has provided to Lessor/Owner is true
and accurate and provides a good representation of Customer's financial condition ; (k)
no event of non-appropriation, as described herein, has occurred and it is not presently
known that any such event will occur under any lease or other contract by which
Customer is bound ; and (1) If requested by Lessor/Owner, Customer will execute and
deliver to Lessor/Owner in connection with the Agreement, a certificate of resolution and



incumbency and/or an opinion of counsel in form and substance satisfactory to
Lessor/Owner.

18. LIMITATIONS . The parties intend that the collection of any damages, the exercise of any
remedy , the enforceability of any indemnity, and any requirements of Customer relative to
non-appropriation set forth in the Agreement or in this Addendum are subject to any
limitations imposed by applicable law.

Lessee agrees that Lessor may accept a facsimile copy of this Amendment No. 1 as an original, and that
such facsimile copy will be treated as an original for all purposes.

IN WITNESS WHEREOF, the duly authorized representatives of the parties have executed this

Amendment on the dates set forth below but effective as of the effective date of the Lease, as set forth
above.

_ity ()/VX: atonf \<< Toshiba Financial Services
H‘.,l ‘”/ // '//// 7, ///> By:

/
Printed Name: f/ / f /// ’// ///‘\

Title: N [‘/7 % o e Title: ) -
Date:___ QWL 0 /3;)6/31 Date: i



Assignment Notification
Date; 12/29/17

Lassea/Custom

er: City of

Wheaton

303 W. Waesley Street
Wheaton, llinois
60187

RE: Agreement No. 9676225-001 dated __“// / gvl// 5, {the "Azrsement”}

Dear Lessee/Customer;

Lessee/Customner hereby consents and acknowledges that Toshiba is assigning to Wells Fargo Vendor
Financial Services ("WFVFS”), all of Toshiba’s s rights, title and interest in and to (a) the equipment
coverad by the Agreement, including the obligation to provide the right to use the equipment, (b) all
rights and remedies therein, including the right to coliect rent due thereon, to repossass the property
in the event of default by Lessee/Customer under the Agreament and the right to initiate and
maintain such legal proceedings, and (¢} Toshiba’s rights as owner under the Agreement, including the
right to receive equipment payments thereunder. None of Toshiba’s obligations under the Agreement,
however, are assumed by WFVFS, Lessee/Customer agrees that WFVFS' rights, as Toshiba's assignee,
will not be subject to any claims, defenses, or setoffs that Lessee/Customer may have against Toshiba.
Lessee/Customer and Toshiba further acknowladge that the assignment by Toshiba to WFVES shall not
affect Toshiba’s or Lessee/Customer’s obligations under the assigned Agreement.

Please acknowledge the sufficiency of this notification and our consent to the same by signing in
the space indicated below and fax an executed copy to your Toshiba sales representative.

Should you have any questions or comments, piease contact our

office.

Sincerely,

Toshiba Business Solutions, a division of Toshiba America Business Solutions,

Inc

Bv

Nams & Title: M L\co/"f l/ﬁ/gﬂ’{
Acknowledged and Agreed to this /Ml day of TM',‘QO | g

stﬂver Cxt of Wh aton%

Name & Title: [4/5}//7/ \T L—SJ\/
//2 bep









