
RESOLUTION R-26-17

A RESOLUTION AUTHORIZING THE EXECUTION OF AN AGREEMENT WITH
ONX US, LLC, FOR NETWORK INFRASTRUCTURE

WHEREAS, the City of Wheaton, DuPage County, Illinois is desirous to enter into an

agreement for network infrastructure; and

WHEREAS, the City conducted a request for proposal process and received and

reviewed nine submittals for network infrastructure; and

WHEREAS, it is determined by the City that the proposal received from ONX US, LLC,

meets the City’s needs; and

WHEREAS, it is necessary for the City to enter into an agreement with ONX US, LLC,

for the purpose of providing network infrastructure.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City

of Wheaton, Illinois that the Mayor is hereby authorized to execute and the City Clerk is hereby

directed to attest to a professional service agreement between the City of Wheaton and ONX US,

LLC, Lisle, IL, for network infrastructure.

ADOPTED this 17th day of April 2017. /

ATTEST:

City Clerk
Roll Call Vote:

Ayes: Councilwoman Fitch
Councilman Prendiville
Councilman Rutledge
Mayor Gresk
Councilman Saline
Councilman Scaizo
Councilman Suess

Nays: None
Absent: None

Motion Carried Unanimously





Agreement Between the City of Wheaton, Illinois
and ONX US, U.C

for Profess Servic

Network infrastructure

This number must appear on
all invoices and documents.

No. C 36941

This Agreement is entered into by and between the City of Wheatofl, an illinois municiPOl corp6rati0n (CitY”)1 303West Wesley Street, Wheaton, IL 60187, and ONX US, LLC (“PrOfCS5i0”1Service provide?’), 2200 CabOt Drive, Lisle, 1L60532.

WITNESSET
Whereas, the City has determined that it is strategic ta hire a ProfeSsionOl Service to provide networkinfrotrUCt (hereinafter the Work”) consistent with the attached Exhibit A [Exhibit A is the Request for ProPOSatwhich is incorporated herein and is fully set forth; and

Whereas, the ProfessiaflO’ Service provider hassi attached Exhibit B [Exhibit B is the proposa1for this work, and

Whereas, the City finds the propoSUl submitted by the Professiofla’ Service provider meets the City’s servicerequirerflel1t5 for the Work.

Now, therefore, for in consideration of their mutual promisess terms, covenants, agreements, and conditionsrecited in this Agreementi the City and the ProfessioflaI Service provider hereto do hereby agree as follows:

1. Scope of Service The jtal paragroPh5 are incorporated herein US substantive terms and conditions of thisAgreement and as repreSefltifl the intent of the Parties. The Professional Service provider shallfurflhsh all labor,materials, and equipment to provide and perform the Work. The City0flWIedge5 that the ProfeSS10 ServiceProvidr acts as a reseller of materials and equipment and that the original manufactU of such materials andequipment is responsible to the City, the ProfessiOflOl Service provider and third parties for all defects, breaches,liability, claims, mageS, obligations, costs and expenses (whether legal or equitable) (1herein0fteT “Claims”)related to the manufacture, pedormaflce and function0lttY of the materials and equipment. The City agrees tolook solely to the manufacturer of materials and equipment f0r all Claims arising from breach of manufaCtUr’5warranty for materials and equipment. The professia flU’ Service provider agrees to transfer, assign or‘1pasSthrough” to City afl transferable warranty made to the ProfessioflOl Service provider by Supplier to the extenttransferable and permitted by law.

The Professional Service provider represents and warrants that it shall peOrm the Work lfl a manner consistentwith the level of care and skill customarily exercised by other Profes5b0fl Service providers under similarcircumstances at the time of perfOrmafl The ProfessioflOt Service provider disclaims any warrantY, express orimplied1with respect to the Work, including but not limited to warranties of (A) merchantability, () offitness forany particUl purpose or use, (C) whether the use of the Works shall be uninterrupted orerrorfree, (0) arising byany course of dealing, course of performance or usage of trade, (E)0infriflgemt or (F) title to software.

2. CompenSatb0 The City shall compensate the Profession& Service provider0ccording to the terms of theProfesS10n1Service provider’s proposal which is attached hereto as Exhibit B.

3. WaiverS of Lien The City reserves the right to require waivers of lien before payment where the City deems it tobe in its best interest to do so.
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the Profe5Si°1Service provider’s activities in accordan with this Agreemt# inc1udi by way of Illustrationbut not limitation, federal and state income tax, social security tax, and any other taxes or license fees as may berequired under the law. profesSi S ice provider fuh
ØflQw1edge5 undert terms of this Agreemttthat it is ot an agent, emPl0Y’ or servant for the City for any purP0SC and that it shall not hold itself out as angeflt, emPl0V or servant of the City under any circUmst ce for any reOSOfl. PrafesdboflO1Service provider is notin any way0uth0riz to make any contract, agreemenni or promise on behaif of City, or to create any implied0(jg0ti0fl on behalf of City, and professional Service provider specificaitv agrees that it shall not do so. City shallhave no obligation

0provide any compensation or benefits to profe55b0fl Service pvider, except thosespecificOfly identified in this Agreement. City shall not have the0uthority to control the method or manner bywhich professional Service provider complies with the terms of this Agreemt.

13 55gflmt; SucCeSs0 and ssigflS: Neither this Agreements nor any pan, right5 or interests hereof, may be0signed, to any other perSOfl firm or corporation without the written consent of all other paie Upon approvalof0ssignmenti this Agreement 0nd the rights, interests and0Iigati0flS hereunder shall be binding up°fl and shallinure to the benefit of the paie5 hereto and their resPecti successors and0ssignS.

14. NOfld105e* puriflg the course of the Work, each partY
(#peceivin party”) may have accesS to proprietarY andconfidential informoti0n jcludings but not limited to, methOdS, proCe55esi formulae) cOmP051ti0? system5chniqUesi computer programs databases, re5ea proiect5 resident name and address infOrmatbofh finaflCiIdata, and other data of the other partY1’051sThg partY’) The ReceivinY PartY shall not use such informationfor any purpose other than described fl this Agreement and EXhibitS and shall øt directly or Indirectly disclose ordisseminate such mlarm at100 to any third partY without the express written consent of the0j5closifl PartY•

15. Hold Harmless and lndemni’ ion. The Professi0fl°1Service provider shOll defend, hold harmless, and jndemfl1
the City, its directors, officers1 emPl°Y5’0gentS, and elected afficialSi in whole or in part from and against anYand all third party lIabilities osse5, claims, demandS, mageS, fines, penaltie5 costs, and expeflSes ludiflbut not limited to, reasOn0b attorneY5 fees and coStS of litigatiofl and all causes of actiOfl of anY kifld orcharacter, except as otherwise provided herein, to the extent that such matter arises from either of the following:

a) The Profe5Si0fll Service provide5 breach of any term, proviSi0i warranty, standard or requirementof this Agreement cludiflgi but nat limited to, those proYiSIQflS of this Ag1eent pertulfl g to theprofessiortal Service pvider 5 services.

In no event, other than for (1) breach of Section 16 (patent5) (ii) breach of Secti0 14 (N0n0i5 ) (Iii) wiiUtmisconduct) or (iv) fraud or fraudulent misrePresentotbonl
shall the ProlesSi0fl
1Service provid&’S liability(whether based on contract, indemtV, warranty, tort, strict liability or otherwise)0risiflg in connection with orunder this Agreement exceed Five Hundred Thousand dollars ($SO0,O00.00

The City shall in no event be entitled to, and the professional Service provider shall not be liable for, indirect,speCial incideflt’ or Qfl$eqUt& mage5 of any nature, includiflY’ but not limited to, loss of profit,promotional and/or manUI0ct expenses, overhead, injUrY to reputation and/Or loss of custOm5or data.

16. pateflts The ProfessiOfl0l Services provider agrees to prOtCct defend, and save the City harmless against anydemand for payment for the use of any patented material proCessi article (t’Materb01”) or device that may enterinto the manufacture and constrU°’ or0pyrighted material that form a part of the Work covered by theAgreemt. Thef0regoing hll not applY and the Professiofl0l Service provider shall have no0lIgati0n for anyclaim of
flfriflgemt arising from: (a) any combination of the Material or Work with programs equiPment orhardware ot supplied or0pproved in writing by professional Service provider, where such jfriflgemt wouldnot have occurred but for such combinatb0 (b) the adaptatIOfl or modifiCOtIOfl of the Material or Work, wheresuch jfriflgemt would not have occurred but for such adaptation or modific0t10 or (c) the use of the Materialor Work Ifi a manner for hjCh it was ot esigflbt or intended or which IS not permitted hereuflder where suchjfriflqement would not have occurred but for such use.



Notwithst ding the foregoing, this Section 16 shall only apply to Materials or Works created or provided by
professianal Services provider. The City0fl0w dges that the Profe5Si0fl Service provider is a reseller of
materiats and equipment and, therefore, the original moflufact ers terms and conditi0 hIl govern and
control in the event of a conflict with this Agreemet.

17 Termination of Agreement The City may terminate this Agreement the profession0l Service
pvjderf0115 to

cure any of its breach within thirtY (30) days upon receipt of the written atiCC to the ProfessioflOl Servicepvider. In the event of termiflatboni the City hI1 pay the profession0l Service provider for services perf0rm as
of the effective date of termifl0ti0 The City shall have the right tO terminate this Agreemt1 without cause,
upon forty-fiVe (45) dayS written notice to the ProfessiOflO1Service provider. The Professi°° Service provider
shall be paid for ll work perform in conformance with the Agreemt roUgh the effective date of the not for
cause termifl0tiO The written notice required under this paragraph shall be either (1) served persofl°Y during
regular 5flesS hour5 (ii) served byfaC5im data transmission during regUla usifless hours, (iii) by emaiI0r
(iv) served by certified or regiSter mail, return receipt requested, addressed to the address jjsted in this
Agreement with postage prepaid and deposited in the United States mail. Notice served persan0llY and by
facsimile data transmission shall be effective upon receiPt, and notice served by the United States mail shall be
effective three (3) busineSs days alter mailifl0-

18. Cancellation for UnapPr0Pat Funds: The obligation of the City for payment to a ProfessiOfl°1Service provider
is limitedto the availabY offunds appropriated in a currenti1SCulpb0d, and cofltiflUfl of the Agreemt
intO a
55equentfi5C0l period is subject to appropriation of funds, unless otherwise authorized by law.

19. DefaUlt. In case of default by the Professi0fl Service provider, the City will procure articles or service from other
sources and hold the Profe55i0fl1Service provider respafl ible for any excess ual cost incurred as provided for
in Article 2 of the UnOrfl1 Comm ercial Code, subject to the notice and cure right under SeCtion 17. The City
reserves the right to cancel the whole or any port of the Agreement if the ProfessiOflal SeNice provider fails to
perform any of the provisioflS in the AgreemtI fails to make delivery within the time stated, become5Insolvent,suspends any of its operati0fl’ or if any petition is filed or proceeding commenced by or against the Seller under
any State or Federal law latiflg to bankruptcy

00flgement, fga atiOfl, receiver5Pi or assignmt for the
benefit of creditors. The Professional Service provider will ot be liable tO perform if sitUøt1° arise by reason of
strikes, acts of God or the public enemy, acts of the City, fires or floods.

20. Force MaIeUre No party hereto shall be deemed to be in default or to have breached any provision of this
Agreemt as a result of any delay, failure in perform ce or interrUPtiOn of services resulting directlY or
indirectlY from acts of God, acts of civil or military disturbance, or war, whiCh are beyond the control of such nOnperfQrmm party.

21. Notification: All notificOtlOfl under this Agreement shall be made as follows:

22. severabut ii any pro vision of this Agreement is held to be illegal, invalid’ or uneflforc abIe such pravisiOfl shell
be fully severab, and this Agreement shall be construed and enforced as if such illegal invalid, or unenforceableproviSiOfl were never a part hereof; the ernaifli0g provi5i0fl hereof shall remain in full force and effect and shall
ot be affected by the illegal invalid, or unenforceable provision or by its sever0n and in lieu of such illegal,
invalid, or unenfOrc able provision there høil be added autom cally as part of this Agreement, a proVISIOfl 05

If tO the ProfeS5i0 Service provider
QNX US, LLC
Attn: Alexandra pladyS
2200 CabOt Drive
Lisle, IL 60532
Fax # (630) 536-8842
e-mail

If to the City:
City of jftlheatofl
Attfl City Clerk
303 w. Wesley Street, Box 727
Wheuton, IL 60189.727
Fax 11(630) 2602017
emaiI

çfyçWl1?at_



similar in its terms to such illegal, invalid, or unenforceable provision as may be possible and legal, valid andenforceable.

23. Recovery of Costs: In the event the City is required to file any action, whether (egal or equitable, to enforce anyprovision of this Agreement, the City shall be entitled to recover all costs and expenses incurred as a result of theaction or proceeding, including expert witness and attorneys fees, if so provided in any order of the Court.

24. Governing Law: This Agreement shall be governed by and construed in accordance with the laws of the State ofIllinois, without giving effect to its conflict-of-laws rules, Exclusive jurisdiction for any litigation Involving anyaspect of this Agreement shall be in the Eighteenth Judicial Circuit Court, DuPage County, Illinois.

In Witness Whereof, the parties have entered into this Agreement this 17th day of .4pill 201 7.

Wheatijn, an !l)s m,icipal corporation

‘B/4(’lB Date:_,Z/2
/ ///

Title: ‘4/)
Attest: /

Sharon Barre’t-flcigen, City Cler

ONX US, LLC

By: Dote: April 24th 2017

Title: Technical Resource Manager - Robert Udwin
Attest:




