
RESOLUTION R-27-16

A RESOLUTION AUTHORIZING THE EXECUTION OF AN AGREElIENT WITH
FOSTER & FOSTER, IC FOR ACTUARIAL SERVICES

WHEREAS, the City of Wheaton, Illinois (the “City”) is an Illinois Home Rule
Municipality pursuant to provisions of Article VII, Section 6 of the Illinois Constitution of 1970,
and as such the City may exercise any power and perform any function pertaining to its
government and affairs; and

WHEREAS, the subject matter of this resolution pertains to the government and affairs
of the City and its residents; and

WHEREAS, the City conducted a request for proposal process and received and
reviewed five submittals for actuarial services; and

WHEREAS, it is detennined by the City that the proposal received from Foster &
Foster, Inc. meets the City’s needs; and

W1HEREAS, it is necessary for the City to enter into an agreement with Foster & Foster,
Inc. for the purposes of providing actuarial services to the City.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City
of Wheaton, Illinois, that the Mayor is hereby authorized to execute a professional services
agreement between the City of Wheaton and Foster & Foster, Inc. for actuarial services, and the
City Clerk is hereby authorized to attest to the Mayor’s signature.

ADOPTED this 6th day of June, 2016

ATTEST:

/1 ) /7

City Clerk
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Roll Call Vote

Ayes: Councilman Suess
Councilwoman Fitch
Councilman Prendiville
Councilman Rutledge
Mayor Gresk
Councilman Saline
Councilman Scaizo

Nays: None

Absent: None

CaedUnaniiousl



This number must appear on
all invoices and documents.

No. c3f

Agreement Between the City of Wheaton, Illinois

Foster & Foster, Inc.

for Actuarial Services

Actuarial Services

This Agreement is entered into by and between the City of Whcton, on Illinois municipal corporation (“City’), 303
1Jest Wesley Street, Viheeton, IL 60187, and Foster & Foster, Inc. (‘Professional Service Provider”), One OakbraoL,

Terrace, Suite 720. Ookb-’oo Terrace, IL 60181,

WITNESSETH:

Whereas, the City has determined that it is strategic to hire a qualified actuary to provide services (hereinafter the
‘Work”) consistent with the attached Exhibit A [Exhibit A is the Request for Proposal] which is incorporated herein
and is fully set forth; and

Whereas, the Professional Service Proider has submitted a proposal attached Exhibit 8 [Exhibit B is the Proposal]
for this work, and

Whereas, the City finds the proposal submitted by the Professional Service Provider meets the City’s service
requirements for the Work.

Now, therefore, in consideration of their mutual promises, terms, covenants, agreements, and conditions recited

in this Agreement, the City and the Professional Service Provider hereto do hereby agree as follows:

1. Scope of Service: The Recital paragraphs are incorporated herein as substantive terms ond conditions of this
Agreement and as representing the intent of the Parties. The Professional Service Provider shalifurnish cii! labor,

materials, and equipment to provide and perform the Work. The Professional Service Provider represents and

warrants that it shall perform the Work in a manner consistent with the level of care and skill customarily

exercised by other Professional Service Providers under similar circumstances.

2. Compensation: The City shall compensate the Professional Service Provider according to the terms of the

ProfessionalService Provider’s proposal which is attached hereto as Exhibit B.

S. Term of Agreement: This Agreement shall become effective upon the latter of the dote accepted and signed by

the City and the date accepted and signed by the Professional Service Provider. It shall be in effect until the city

deems the work complete and acceptable. Renewal options are only available if services have been deemed

acceptable by the Project Manager and the Procurement Officer and an agreed upon price can be negotiated.

4. Time is of the Essence: Time is of the essence in the performance of all the terms and conditions of this

agreement.

5. Additional Services: The Professional Service Provider shall provide only the Work specified in this Agreement and

attached Exhibits. in the event the Professional Service Provider or the City determines that additional goads
and/or services are required to complete the Work, such additional goods shall not be provided and/or such
additional services shall not be performed unless authorized in writing by the City via the attached Change Order



Form (Exhibit C will be the Change Order Form.). Terms, frequeny, c’d pricesfor additional servicesg0iibe

confirmed In writing via the Change Order by the City and the Professional Service Provider.

/. Integration: The provisions set forth Th th!s hgrerr.;ent represent the entire agreeaert between the psrties am1

supersede all prir agreements, contracts, promIses, and representofloas, os ft Is the intent of the parties to

prcnkle for a cornpiete integration within the terms of this 4greem:nt. This Agreement may be modified only by a

fbrth2r written agreement between the parties, and no mzdification s’a!i be effectlt’e unless properil approved

and signed by etch party va change order or ameodmert. No cotuse of conduct before, or during the

performance of this Agreement shall be dc,emed to moc’ifr, change or amend this hgreement

Waiver: An failure ofeither the City or the Professional Service Frovider to strictig enforce any term, r;ght, or

condition of this Agreement whether implied or expressed, shall not be construed as a waiver ofsuch term, rig.t,

or condition.

.S. compliance with Laws: The Professional Sea-Ace Provider shall comply with all applicablefederot state, and local

lows, rules, and regulations, and all City ordinances, rules and regulations now In force o hereafter enacted, in

ti,: proi4so, of the goods and/or perforrrance of the services req:’irec’ under this Agteenient.

ct Freedom of Information Act: The ProfessionaiService Provider shall, within twentyfour hours of the City’s

request, provide any documents in the Professional Service Provider’s possession related to the contract which the

City Is required to disclose to a requester under the Illinois Freedom of information Act. This provision is a material

covenant of this Agreement Professional Service Provider agrees to not apply any costs or charge anyfees to the

City regarding the procurement of records required pursuant to a FOIA request. Should Professional Service

Provider request that City utilize a lawful exemption under FOlA in relation to any FOIA request thereby denying

that request, Professional Service Provider agrees to pay all costs connected therewith (such as reasonable

attorney’s and witness fees, filingfee, and any other expenses) to defend the denial of the request. The defense

shall Include, but not be limited to, challenged or appealed denials of FO1A requests to either the Illinois Attorney

General or a court ofcompetentjurisdiction. Professional Service Provider agrees to defend, Indemnify, and hold

harmless City and agrees to pay all costs connected therewith (such as reasonable attorney’s and witnessfees,

filing fees and any other expenses) to defend any denial ofa FOIA request by Professional Service Provider “s

request to utilize a lawful exemption to City.

HA Status of Independent Contractor: Both City and Professional Service Provider agree that Professional Service

Provider will act as an independent Contractor in the performance of the Work. Accordingly, the independent

Professional Service Provider shall be responsible forpayment all taxes includIng federal, state, and local taxes

arising out ofthe Professional Service Provider’s activities In accordance with this agreement including by way of

illustration but not limitation, federal andstate Income ta; social security tai(, and any other taxes or licensefees

as may be required under the law. Professional Service Providerfurther acknowledges under the terms of this

Agreement that it Is not an agent, employee, or servantfor the Cityfur any purpose, and that It shall not hold

itselfout as an agent, employee, or servant of the city under any circumstancefor any reason. Professional

Service Provider Is not In any way authorized to make any contract, agreement or promise on beha(fof City or to

create any implied obligation on behaffofCity and Professional Service Provider specifically agrees that it shall

nat do so. City shall have no obligation to provide any compensation or benefits to Professional Service Provider,

except those specIfically Identified in this Agreement City shall not have the authority to control the method or

manner by which Professional Service Provider complies with the terms of this Agreement

11. Assignment; Successors and Assigns: Neither this Agreement, nor any part, rights or interests hereoL may be

assigne4 to any other person, firm or corporation without the written consent ofall otherparties. Upon approval

ofassignment this Agreement and the rights, interests and obilgatlons hereunder shall be binding upon and si’

inure to the benefit ofthe parties hereto and their respective successors and assigns.

12. Non-disclosure: During the course ofthe Work the Professional Service Provider may have access to proprietary

and confidential information including, but nat limited to, methods, processes, formulae, compositions, systems,



techniques, computer programs, databases, research projects, financial data, and other data. The Professional
Service provider shall not use such information for any purpose other than described In this Agreement and
Exhibits and shall not directly ar indirectly disclose or disseminate such Information to any third party without the

• , express written consent of the City.

13. Hold Harmless and Indemnlflcatlofl The professional service provider shall defend, hold harmless, and indemnify
the City, Its directors, officers, employee5 agents, and elected officials, In whale or In part from and against any
and all liabilitias, losses, claims, demands, damages, fines, penalties. casts, and expenses, including, but nat
limited to, reasonable attarneys’fees and costs of iitlgation, and all causes of action of any kind or character,
except as otherwise pravided herein, to the extent that such matter arises from either of the following:

a) The professional service provider’s breach of any term, provisian warranty, standard or requirement
of this Agreement including, but not limited to, those provisions of this Agreement pertaining to the
professional service provlde?s services; or

b) The negligence or willful misconduct of the professional service provider, its employees, agents,
representatives. and sub professional Service providers.

in the event that any claim for indemn!fication hereunder arises from the negligence ar willful misconduct of both
the ProfessioflOl service provider and the City, the parties agree that any and all liabilities, lasses, claims,
demands, damages, fines, penalties. casts, and eapenses shall be apportioned between the parties on the basis of
their comparative degrees offault, except as otherwise herein provided.

14. PatentS The successfui Professlonai service pravider agrees to protect, defend, and save the City harmless
against any demand far payment for the use of any copywrlted material that farm a part of the Work covered by
the contract.

Termination of Contract: if the Professional service providerfailsto perfarm accarding to the terms of this
Agreement, then the City may terminate this Agreement upon thirty (30) days written notice to the Professional
Service provider, in the event ofa termination, the City shall pay the Professional Service provider for services
performed as of the effective date of terminations less any sums attributable, directiy or Indirectly, to Prafesslonal
service provider’s breach. The written notice required under this paragraph shall be either ji) served personaiiy
during reguiar business hours; (II) served byfacsimile data transmission during regular business hours; (lii) bye-
mail or (iv) served by certWed ar registered mail, return receipt requested addressed to the address listed In this
Agreement with postage prepaid and deposited In the united States mail. Notice served personally and by
facsimile data transmission shall be effective upon receipt, and notice served by united states mali shail be
effective three (3) business days after mailing.

16. cancellatIon for unapproprIated Funds: The obligation of the City far payment to a Professlonai service provider
is limited to the vallabllity offunds appropriated in a current fiscal period, and continuation of the contract Into a
subsequent fiscal period Is subject to appropriation offunds, unless otherwIse authorized by law.

17. Default in case ofdefault by the professional service provider, the City will procure articles or servicefrom other
sources and hold the professional servIce provider responsible far any excess cost Incurred as provided for In
Article 2 of the Uniform Commercial Code. The city reserves the right to cancel the whole or any part of the
contract if the Professional Service Provlderfalisto perform any of the provisions In the contract, falls to make
delivery within the time stated, becomes Insolvent suspends any of Its operations5or If any petition Is flied or
proceeding commenced by or against the selier under any State or Federal law relating to bankrUPtc)’

- .

arrangement reorganization, receivership, or assignment for the benefit of creditors. The Professional service
provider will not be iiable to perform ifsituatJons arise by reason ofstrikes, acts of God or the public enemy, acts
of the City, fires or floods.

18. Force Iviajeure: No party hereto shall be deemed to be in default or to have breathed any provision of this
Agreement as a result of any deiay, faIlure in performance or Interruption ofservices resulting directly or



iocflrectiYfrO. oces of God, cuts of civil or militory die rbcece, or wo, vhch are bey000 the ccl cloI5uch non-
performing party.

Other Entit Use: The ProfesiooOl Sersdce Prcvidsr rony, up0° rnutuol cgreemeflh pir.it OOY 0 vn!Cip01?ty or

ch:r eov: r:entc oac to nortiripote in the controct rdr the some prices nnd terms and 3ons. if

tO cy troth she Profossoocd Service Provider OflC1 the other rnUfliCipOlJtY Or g erflmenn agency

Notificat!cr: l! not ficat:co ulricrtC!5 creEne05S’ be nonC

If to the Professon0 Service Provider f to the City:

Foster & Foster, 1:0. City of t’JheotOo

ttn: Joson L. Fronken ttn: City CIerF

3cc Oohbrook ierrace, Suite 720 303 tJ. Wesley Street, Bo 127

DeLL:cok Terraro, IL 50181 ViheotOn, IL 60187-0727
P01 r: (233) 481-0&3 Fo. k: (530) 250-2038
-rnh: c-nsf): rlehnherdt@ Lheatm iLus

21. Seucrahili y: if cm; provism of this Contract j heist to be il/cool, invalid, or unsnforcenb!e, mm 50) b

mis se :rnhte, eno this Contract shah be construed 0051e0faced cis if such Illegol, liv/JCl, or t -nforcecdr!C

frOliSiOn em level a par. hereof; the remoiniflQ provisions hereof sholl rem&fl in f:dl force F effect end shrill

not be cL. mccl by the illg , involid, or unenforceobie proviSiOO or by its severonce c :d in lie of such (i)egl.

invalid, u L’nJ ccc: ble p ovIsiofl there shall be ridded c:utonsoticallY as port of this ccreEme t, ci provisIOn as

emilar i i:s terin to sod il/ego!. invciiid, or unenforceoble provision as may be posihle tind l:f:Ol, Valid nd

enforcecihid.

22 RecouorV of Costs: In the event the City is required to file any action, whether legal o oqitoL Is’, to enforce any

g-ovisiOfl ü thi reenlen t, the City shall be entitled to recover all costs and expenc- incurre c as ci result of the

oction or uroceeding, including expert witness and attorney’s fees, if so provided in on ‘orderu1the Court

23. Governing Low: This grevrnent shall be ooverned by and construed in accordance with thel .ws of the State of

Illinois without giving effect to its conflict-of-laWS ruIes usive jurisdiction for on5’ litigatIc n involving afl

aspect of tnjsorcement5h0uI in the EIohtecflthiudlcbal Circuit Court, OuPoge Coenty, tUmorS

In Witness W sereof, the parties hove entered into this Agreement thisdayof2i /C1

Dote:

Attest: /

Sharon orrett-Ho pen, City Clerk

Date

Attest:


