Regular Agenda: New Business #1

MEMORANDUM
TO:

The Honorable Mayor and City Council

FROM:

Joseph E. Tebrugge, Director of Engineering

DATE:

August 2, 2021

SUBJECT:

625 W Roosevelt Road ‐ 7‐Eleven Highway Authority Agreement and
Limited Indemnification Agreement

Request
Adopt resolution approving a Highway Authority Agreement and Limited Indemnification Agreement
with 7‐Eleven for their 625 W Roosevelt Road gas station location.
Background
In 2016 when the 625 W Roosevelt Road gas station owned by 7‐Eleven was redeveloped, a leaking
underground storage tank was discovered. The leaking tank was removed as a part of the
redevelopment and standard cleanup and monitoring of the pollutant plume was performed. Currently
the owner, 7‐Eleven Inc., is seeking a no further remediation letter from the IEPA and a condition of that
letter by the IEPA is the attached Highway Authority Agreement with the City of Wheaton. This
Agreement, along with the additional Limited Indemnification Agreement that the City stipulates as
required for us to sign a Highway Authority Agreement, protects the City from any financial hardship in
relation to the remediation of the pollutant plume on City property. Should any additional pollutant
clean‐up costs become associated with any project undertaken by the City of Wheaton within the area
of the expected pollutant plume, the costs for that cleanup will be paid by the property owner of 625 W.
Roosevelt Road.
Recommendation
City staff has reviewed the proposed Highway Authority Agreement and Limited Indemnification
Agreement and finds it in conformance with City requirements. A resolution approving the Highway
Authority Agreement and Limited Indemnification Agreement is attached for your consideration. City
staff recommends adoption of Highway Authority Agreement and Limited Indemnification Agreement

RESOLUTION R‐2021 ‐
A RESOLUTION AUTHORIZING THE EXECUTION OF
A HIGHWAY AUTHORITY AGREEMENT AND A LIMITED INDEMNIFICATION AGREEMENT
7‐ELEVEN INC. – 625 W. ROOSEVELT ROAD
WHEREAS, 7‐Eleven Inc., as the owner of the property at 625 W. Roosevelt Road (hereinafter
“Property”) has requested that the Corporate Authorities of the City of Wheaton adopt a Highway
Authority Agreement for the Property; and
WHEREAS, the Illinois Environmental Protection Agency requires the use of a standard Highway
Authority Agreement (“HAA”); and
WHEREAS, the Corporate Authorities of the City of Wheaton have considered the request but
are unwilling to approve the HAA form in absence of the simultaneous execution and adoption of a
recordable Limited Indemnity Agreement; and
WHEREAS, 7‐Eleven, Inc. has agreed to execute a recordable Limited Indemnity Agreement to
provide protections to the City of Wheaton not contained within the HAA.
NOW THEREFORE BE IT RESOLVED by the Mayor and City Council of the City of Wheaton,
DuPage County, Illinois that the Director of Engineering is hereby authorized to sign:
a) that certain Highway Authority Agreement between the City of Wheaton and 7‐Eleven Inc.
attached hereto and incorporated herein as fully set forth as Exhibit A; and
and the Mayor is hereby authorized to sign, and the City Clerk is hereby directed to attest to the
signature of the Mayor, the following:
b) that certain Limited Indemnity Agreement between the City of Wheaton and 7‐Eleven Inc.
attached hereto and incorporated herein as fully set forth as Exhibit B.
The City Clerk shall record the Limited Indemnity Agreement at the Office of the DuPage County
Recorder.
ADOPTED this 16th day of August 2021.
____________________________________
Mayor

ATTEST:

________________________________
City Clerk
Roll Call Vote
Ayes:
Nays:
Absent:

EXHIBIT A

EXHIBIT B

TIERED APPROACH TO CORRECTIVE-ACTION OBJECTIVES
LIMITED INDEMNIFICATION AGREEMENT
This Limited Indemnification Agreement (“Agreement”) is entered into this 16th day of
August, 2021 between

7-Eleven, Inc. (7-Eleven)

(“Owner”) and the City of Wheaton (“City”), pursuant to 35 Ill. Admin. Code Section 742.1020
as follows:
1.

The Consideration for this Agreement shall be Owner not having to immediately

undertake soil remediation for property owned by the City associated with incident No.
20161201

and the City’s agreement to enter into a Highway Authority Agreement

attached hereto as Exhibit B.
2.

This Agreement shall not be binding upon the City until it is approved by the Corporate

Authorities of the City of Wheaton, by resolution or ordinance, executed by the Mayor, and
attested to by the City Clerk. A copy of the approving ordinance shall be attached hereto and
incorporated herein as a fully set forth Exhibit A.
3.

Owner is pursuing a correction action of a Site and of the right-of-way adjacent to the

boundary of the Site (the “Right-of-Way”) located at
_625 W Roosevelt Road, Wheaton, Illinois, 60187

,

Wheaton, Illinois (the “Site”). The Right-of-Way is depicted on Exhibit B.
4.

Owner intends to request risk-based, site specific soil and/or groundwater remediation

objectives from the Illinois Environmental Protection Agency (“IEPA”) under 35 Ill. Admin.
Code Part 742.
5.

Under these rules, use of risk-based, site specific remediation objectives in the Right-of-

Way may require the use of a Highway Authority Agreement (“HAA”) as defined in 35 Ill.

Admin. Code Section 742.1020. Under rules adopted by the Illinois Pollution Control Board
(“IPCB”), the HAA must follow the form set forth in Exhibit B.
6.

In order to induce the City to enter into the HAA, Owner agrees to indemnify and hold

harmless the City, and other highway authorities, if any, maintaining the highway Right-of-Way
by an agreement with the City, and the City’s agents, contractors or employees for all obligations
asserted against or costs incurred by them, including attorney’s fees and court costs, associated
with the release of Contaminants from the Site.
7.

As an additional consideration, Owner agrees to reimburse the City for the reasonable

costs it has incurred prior to the date of this Agreement in protecting human health and the
environment, including, but not limited to, identifying, investigating, handling, storing and
disposing of contaminated soil and groundwater in the Right-of-Way as a result of the release of
contaminants at this Site.
8.

This Agreement shall not limit the City’s ability to construct, reconstruct, improve,

repair, maintain, vacate or alienate in other way any portion of or all of Right-of-Way upon its
property. To that extent, the City reserves the right and the right of those using its property under
permit to remove contaminated soil or groundwater above Tier 1 residential remediation
objectives from its Right-of-Way and to dispose of them as they deem appropriate not
inconsistent with applicable environmental regulations so as to avoid causing a further release of
the Contaminants and to protect human health and the environment. Subject to the provisions of
this Agreement, the City will first give Owner thirty (30) days written notice, unless there is an
immediate threat to the health or safety to any individual or to the public (the “Notice Period”),
that it intends to perform a site investigation in the Right-of-Way and remove or dispose of
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contaminated soil or groundwater to the extent necessary for its work. Failure to give notice is
not a violation of this Agreement.
9.

Owner shall be responsible for Incremental Increase (as defined below) in costs and

expenses, if any, associated with the disposal of contaminated soil and disposal or treatment of
contaminated soil and disposal or treatment of contaminated groundwater caused by the former
UST system on the Site and encountered during activities noted in 8 above, in accordance with
the following guidelines and requirements:
-

City’s written notification to Owner shall state the dates during which work will be
performed and the notification shall contain detailed work plans;

-

During the Notice Period, the City and Owner will coordinate and cooperate with each
other in planning the simultaneous performance, to the extent reasonably practical, of the
work and removal activities at the Site in such a manner as to minimize cost and time for
the City and Owner, including agreeing upon the scope and schedule of the removal
activities and the schedule of the transporters and trucks needed for disposal;

Incremental Increases shall mean those costs which are in excess of the amount that the City had
reasonably budgeted for the construction work that it would not have had to expend but for the
requirement to remove contaminants.
10.

Except for emergency situations, during the Notice Period, Owner will collect

representative soil and groundwater samples for BTEX analyses from the Right-of-Way.
11.

Soil with BTEX levels below the applicable State cleanup standards use will be

considered “clean”. Soil determined to be “clean” may be used by the City for back-filing or
other work. The City shall, at its cost and expense, remove and properly dispose of any such
“clean” soil should the City decide not use such clean soil for back-filling or other work so long
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as the “clean” soil can be disposed of at a non-special handling treatment, storage or disposal
facility or landfill. Any soil that must disposed of at a special handling treatment, storage or
disposal facility or landfill, or soil with BTEX readings in excess of the applicable state clean-up
standards will be considered “contaminated”. The City, with the cooperation of the Owner, shall
segregate any such contaminated soil from clean soil and place the contaminated soil in trucks
provided by the Owner at the Owner’s sole cost and expense. Owner shall, at its sole cost and
expense, transport and properly dispose of any such contaminated soil off site at a special
handling treatment, storage or disposal facility or any other facility legally capable of accepting
such soil. Whether such soils must be transported and disposed of at a permitted treatment,
storage or disposal facility or any other facility legally capable of accepting such soils shall be
subject solely to the determination of an environmental engineer retained by the City who is
reasonably acceptable to Owner at the Owner’s reasonable expense, If the City would not have
used the soil so removed for backfill in the Right-of-Way, the City shall reimburse Owner for the
reasonable trucking and disposal cost it would have paid for the removal of the soil to a non
special waste facility;
12.

Groundwater with BTEX levels below the applicable State clean-up standards will be

considered “clean” unless such liquids must be transported and disposed of at a special handling
treatment, storage or disposal facility. Such “clean” liquids may remain at the Right-of-Way in
the City’s discretion. If the liquids do not require transport and disposal at a special handling
treatment, storage or disposal facility, the City may remove such liquids at its sole cost and
expense. Any liquids requiring transport and disposal at a special handling treatment, storage or
disposal facility shall be considered contaminated and shall be transported and properly disposed
of off-site at a special handling treatment, storage or disposal facility by Owner at the
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Owner’s sole cost and expense. Whether such liquids shall be subject to the determination of an
environmental engineer provided by 7-Eleven, Inc. who is acceptable to the City or, in the City’s
sole discretion, retained by the City who is reasonably acceptable to Owner at the Owner’s
reasonable expense.
13.

There is a rebuttable presumption that the Contaminants found in the highway Right-of-

Way arose from the release of Contaminants from the Site.
14.

Should Owner not reimburse the reasonable costs under the conditions set forth herein,

this Agreement shall be null and void, at the City’s option, upon written notice to Owner by the
City that those costs have not been reimbursed. Owner may cure that problem within twenty (20)
working days by making payment, or may seek to enjoin that result.
15.

This Agreement shall continue in effect from the date of this Agreement until the HAA is

no longer required as set forth in said HAA.
16.

Even though the Owner shall remain obligated under the terms and conditions of this

Agreement upon transfer of title, it shall be binding upon all successors and interest to the
Owner. A successor in the interest of the City shall include any entity or person to which the
City would transfer jurisdiction of the Right-of-Way. A successor in interest of the City would
include a highway authority to which the City would transfer jurisdiction of the highway
17.

This Agreement is in settlement of claims the City may have arising from the release of

Contaminants into the Right-of-Way associated with incident number
18.

20161201_____.

Written notice required by this Agreement shall be mailed to the following:
If to Owner:
Name:
Company:
Street:
City, State, Zip:

Ms. Shellena Hussein
7-Eleven, Inc.
PO Box 711 (Loc 0148)
Dallas, Texas 75221-0711
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If to City:
Name:
Street:
City, State, Zip:
19.

Joseph E. Tebrugge, PE, Director
Engineering Department
303 West Wesley Street
Wheaton, IL 60187

The City’s sole responsibility under this Agreement shall be to comply with the HAA and

the provisions set forth herein.
20.

No violation of a permit by a third-party shall constitute a breach of this agreement by the

City. Owner hereby releases the City from liability for breach of this Agreement by others under
permit and indemnifies the City against claims that may arise from others under permit causing a
breach of this Agreement. Owner agrees that its personnel, if any, at the Site who are aware of
this Agreement will notify anyone they know is excavating the Right-of-Way about this
Agreement. This obligation shall include the requirement to appear, defend, and indemnity the
City from any claim by the IEPA that it has violated any term of the HAA.
21.

Should the City breach this Agreement, Owner’s sole remedy shall be an action in the

Eighteenth Judicial Circuit Court for specific performance of this Agreement. Any and all claims
for damage against the City, its agents, its contractors, its employees or its successor in interest
arising anytime for the breach of this Agreement are hereby fully waived and release. Other than
an action for specific performance, no other breach by the City, its agents, contractors,
employees and its successors in interest of a provision of this Agreement is actionable in either
law or equity by Owner against the City or them and Owner hereby releases the City, its agents,
contractors, employees and its successors in interest for any cause of action it may have against
them, other than as allowed in this paragraph, arising under this Agreement or environmental
law, regulation or common law governing the contaminated soil or groundwater in the highway
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IN WITNESS WHEREOF, the City has caused this Agreement to be signed by its duly
authorized representative.
City of Wheaton

BY:

DATE: _____________________
Mayor

ATTEST:
City Clerk
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EXHIBIT A
((ORDINANCE ATTACHED))
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EXHIBIT B
HIGHWAY AUTHORITY AGREEMENT
With Exhibits
((ATTACHED))
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