Regular Agenda: New Business # 2

MEMORANDUM
TO:

The Honorable Mayor and City Council

FROM:

Michael G. Dzugan, City Manager

DATE:

February 22, 2020

SUBJECT:

Intergovernmental Agreement/County of DuPage/Parking Lots 3 and 4

Attached is a Resolution and Intergovernmental Agreement (IGA) between the City and DuPage County
for use of parcels the County owns that are part of Parking Lots 3 and 4 located east and west of Main
Street at Liberty Drive. The IGA was prepared by the City Attorney and reviewed by DuPage County legal
staff. The County Board still needs to act on the IGA; the County requested City Council approval prior
to their consideration.
Redevelopment of Parking Lots 3 and 4
Redevelopment of Parking Lots 3 and 4 are part of the downtown streetscape project where significant
investment will be made for a multi-use canopy structure and site work to lower the elevation of Lot 3,
and creation of a park area on a portion of Lot 4. Redevelopment of the two lots will include a goal of
maintaining the number of available parking spaces and relocation of the Prairie Path. At the July 22,
2019 Planning Session, the Council approved the concept plans for the two lots, see below.
Parking Lot 3 - Located north side of Liberty Drive east of Main Street referred to in the IGA as “East
Lot”. The County owns the north half of the property of Parking Lot 3.

Parking Lot 4 – Located north side of Liberty west of Main Street referred to in the IGA as “West Lot”.
The County owns most of the Parking Lot 4 parcel except two smaller pieces at the south east half of the
parcel. One of the two parcels is owned by the City while the other is owned by Commonwealth Edison.
Staff is working with Com Ed representatives to obtain ownership or a long-term lease.

IGA Provisions in General
The term of the IGA is indefinite although the County has the right to provide 180-day notice to the City
to remove any improvements necessitated by future County purposes with cost of demolition born by
the County.
Other provisions of the IGA include:
• All cost of improvements borne by City.
• Ability for City to collect parking permit fees for use of parking spaces within property.
• City has full maintenance responsibilities of improvements made including the Recreational Trail
and appurtenances (Prairie Path).
• County to receive preliminary and pre-final plans for review with the City addressing reasonable
County comments/objections.

Tasks to be Completed
Although finalization of the lease with DuPage County is a significant milestone, there is still plenty of
tasks that need to be accomplished to prepare for construction of Phase 4. Phase 4 will be the largest of
the four phases in terms of dollars spent. Major tasks to be completed include:
1. Finalize Public/Private Partnership Agreement with Bensidoun for funding/construction of the
multi-use canopy structure to be located on Lot 3.
2. Resolution of Commonwealth Edison Parcel.
3. Plan for relocation of parking permit holders during construction, including addressing RJN
parking commitments.

4. Provide check points to the City Council for Phase 4 review of not only streetscape work but
development of Lots 3 and 4. Check points include 50% schematic design completion (end of
April), 100% completion of schematic design (mid-May), end of design development (mid-July),
and percent completion of construction drawings (October). Cost estimates will be provided at
the various check points to limit scope creep.
5. Continue to monitor revenue from TIF 2 as several tax appeals have been filed for properties
within TIF 2 and Special Service Area 8 that may negatively impact revenue from these two
taxing districts.
All above occurring while we begin construction of Phase 3 (Main Street, between Illinois and Seminary)
with utility work beginning in March.
Attachments:
1) Resolution
2) IGA, with Exhibits

RESOLUTION R-2020A RESOLUTION AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT BETWEEN
THE COUNTY OF DUPAGE AND THE CITY OF WHEATON FOR THE CONSTRUCTION OF A CANOPY
STRUCTURE, PARKING FACILITY IMPROVEMENTS, PLAZA, AND RECREATIONAL TRAIL ON COUNTY OF
DUPAGE PROPERTY IN THE CITY OF WHEATON

WHEREAS, the City of Wheaton, a municipal corporation in the State of Illinois (“City”) and the
County of DuPage, a body corporate and politic of the State of Illinois (“County”), desire to cooperate in
an effort to construct a canopy structure, parking facility improvements, plaza, and recreational trail on
property owned by the County that is part of property known as the East Lot and West Lot; and
WHEREAS, the County and City are authorized by the 1970 Illinois Constitution to cooperate in
the performance of their responsibilities by contract and other agreements; and
WHEREAS, the County and City have determined it is in the best interests of the County and
City to cooperate in an effort to construct the improvements at the East Lot and West Lot because of the
immediate benefit of such improvements to the people of Wheaton and to the residents of DuPage
County; and
WHEREAS, an intergovernmental agreement has been developed setting forth the rights,
responsibilities, and obligations with respect to the East Lot and West Lot improvements.
NOW, THEREFORE, BE IT RESOLVED, by the Mayor and City Council of the City of Wheaton,
Illinois, that the Mayor is hereby authorized to sign, and the City Clerk is hereby directed to attest to an
Intergovernmental Agreement Between the County of DuPage and the City of Wheaton setting forth the
rights, responsibilities, and obligations with respect to the construction of a canopy structure, parking
facility improvements, plaza, and recreational trail on property owned by the County that is part of
property known as the East Lot and West Lot, all within the City of Wheaton.
DATED this 2nd day of March 2020.

ATTEST:

Mayor

City Clerk
Roll Call Vote:
Ayes:
Nays:
Absent:

INTERGOVERNMENTAL AGREEMENT BETWEEN
THE CITY OF WHEATON AND THE COUNTY OF DUPAGE
FOR THE CONSTRUCTION OF A CANOPY STRUCTURE, PARKING FACILITY
IMPROVEMENTS, PLAZA, AND RECREATIONAL TRAIL
ON COUNTY PROPERTY IN THE CITY OF WHEATON
This Intergovernmental Agreement (“Agreement”), is entered into this _________________ day of
_____________, 2020, by and between the County of DuPage, a body corporate and politic of the State of Illinois
(hereinafter "COUNTY"), and the City of Wheaton, a municipal corporation in the State of Illinois (hereinafter
"CITY"). COUNTY and CITY may be referred to in this Agreement individually as “Party” and collectively as
the “Parties.”
RECITALS

WHEREAS, pursuant to the Tax Increment Allocation Redevelopment Act (65 ILCS 11/74.4-1 et seq.),
as supplemented and amended, the CITY approved the Wheaton Main Street Redevelopment Area Project and
Plan by Ordinance F-0418 (hereinafter “TIF 2 PLAN”) and established a project area for the TIF 2 PLAN which
includes the properties on the north side of Liberty Drive bounded by Hale Street on the west and Cross Street on
the east by Ordinance No. F-0419; and

WHEREAS, pursuant to the CITY’S TIF 2 PLAN, the CITY is currently engaged in an ongoing
downtown streetscape project (hereinafter “PROJECT”); and

WHEREAS, the COUNTY holds title to the former Chicago, Aurora & Elgin Railroad right-of-way
within the CITY (said right-of-way hereinafter referred to as the “DuPage Parkway”); and

WHEREAS, the COUNTY has jurisdiction of a recreational trail, A/K/A the Illinois Prairie Path
(hereinafter “Recreational Trail”), on that portion of the DuPage Parkway north of Liberty Drive bounded by Hale
Street on the west and Cross Street on the east in the City of Wheaton, and on property owned by the Union
Pacific Railroad Company (hereinafter “Union Pacific”) within the same boundaries; and

WHEREAS, the COUNTY and CITY desire to relocate that portion of the Recreational Trail currently
located on Union Pacific property, as shown on Exhibits A and B, onto the DuPage Parkway, as shown on
Exhibits C and D; and

WHEREAS, the Parties previously entered into an “Agreement for Construction of a Parking Lot on the
DuPage Parkway Between Main Street and Cross Street in the City of Wheaton,” (DT-046-91) on or about August
27, 1991, and in accordance with that agreement the CITY constructed City of Wheaton Parking Lot #3 on CITY
property and on a portion of the DuPage Parkway north of Liberty Drive between Main Street and Cross Street
in the City of Wheaton (hereinafter “EAST LOT”) and a Recreational Trail adjacent to the EAST LOT; and
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WHEREAS, the Parties also previously entered into an Amendment to resolution DT-046-91 (DT-046A91) on or about December 11, 2007, and, to the extent that any terms are still in effect, both Parties agree these
prior IGAs are rescinded and this IGA encompasses all agreements between the Parties; and

WHEREAS, the CITY, as a part of its PROJECT, desires to (i) construct a canopy structure and make
related parking facility improvements to the EAST LOT, including that portion of the EAST LOT which is located
on the DuPage Parkway, (ii) extend City of Wheaton Parking Lot #3 onto additional portions of the DuPage
Parkway, and (iii) relocate a portion of the COUNTY’S Recreational Trail located on Union Pacific property to
the DuPage Parkway adjacent to the EAST LOT (hereinafter such construction and trail relocation shall be
referred to as “EAST LOT IMPROVEMENTS”), all as shown on Exhibit C; and

WHEREAS, the CITY, as a part of its PROJECT, desires to construct parking facility improvements and
a plaza, with amenities for Recreational Trail users, north of Liberty Drive between Hale Street and Main Street
in the City of Wheaton on CITY owned property, Commonwealth Edison owned property, and a portion of the
DuPage Parkway (hereinafter the properties owned by the three entities shall be referred to collectively as the
“WEST LOT”), and further desires to relocate a portion of the COUNTY’S Recreational Trail located on Union
Pacific property to the DuPage Parkway adjacent to the WEST LOT (hereinafter such construction activities and
trail relocation shall be referred to as “WEST LOT IMPROVEMENTS”), all as shown on Exhibit D; and

WHEREAS, the CITY and the COUNTY desire to cooperate in an effort to construct the EAST LOT
IMPROVEMENTS and the WEST LOT IMPROVEMENTS because of the immediate benefit of such
improvements to the people of the City of Wheaton and to the residents of DuPage County; and

WHEREAS, the 1970 Ill. Const. Art. 7, Sec. 10 and Ill. Rev. Stat. Ch. 127, Sec. 741 et seq. authorizes
the COUNTY and the CITY to cooperate in the performance of their responsibilities by contract and other
agreements; and

WHEREAS, the Parties wish to define and establish their respective rights, responsibilities and
obligations with respect to the EAST LOT IMPROVEMENTS and WEST LOT IMPROVEMENTS.

NOW, THEREFORE, in consideration of the above-stated recitals and mutual covenants and promises
contained herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by each of the Parties, the CITY and the COUNTY hereby agree as follows:

1.

Recitals Incorporated. The foregoing recitals are incorporated herein by reference and are made
a part hereof as though fully set forth herein, the same representing the intent of the Parties and
constituting the factual basis for this Agreement.
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2.

Mutual Cooperation. Both the CITY and the COUNTY agree to cooperate in and make every
effort to cause construction of the EAST LOT IMPROVEMENTS and the WEST LOT
IMPROVEMENTS.

3.

Scope of Work. Both the CITY and the COUNTY agree that the scope of the EAST LOT
IMPROVEMENTS and the WEST LOT IMPROVEMENTS will include construction as shown
on Exhibits C and D and that any modification made to the existing Recreational Trail as part
of the EAST LOT IMPROVEMENTS and WEST LOT IMPROVEMENTS shall be designed in
accordance with the current edition of "Guide for Development of New Bicycle Facilities"
published by AASHTO.

4.

Costs of Improvements. Both the CITY and the COUNTY agree that all costs associated with
design, permitting, and/or construction of the EAST LOT IMPROVEMENTS and WEST LOT
IMPROVEMENTS shall be borne by the CITY.
The CITY shall take the lead to coordinate and secure approvals for all work within the Union
Pacific property at no cost to the COUNTY.

5.

Collection of Parking Fees Permissible. The COUNTY agrees to permit the CITY to collect fees
for patrons using the improved parking facilities located on both the EAST LOT and the WEST
LOT, including those located on COUNTY property, and to retain all fees in partial consideration
of the CITY's obligations hereunder.

6.

Use of EAST LOT. During the term of this intergovernmental agreement the CITY shall have
authority to operate, maintain and control the EAST LOT in a manner consistent with this
agreement, it’s authority under state statute as a municipal corporation as well as a home rule
authority under the Illinois constitution. Any past use of the EAST LOT consistent with this
condition shall be presumed to be authorized.

7.

Indemnification and Hold Harmless. The CITY will indemnify and hold the COUNTY harmless,
to the extent allowed by law, for all claims, damages injuries and demands which arise out of the
CITY's operation and maintenance of the completed EAST LOT IMPROVEMENTS and WEST
LOT IMPROVEMENTS, canopy structure, parking facility improvements, plaza, Recreational
Trail and Recreational Trail appurtenances.
Nothing contained herein shall be construed as prohibiting the COUNTY, its officials, directors,
officers, agents and employees, from defending through the selection and use of their own agents,
attorneys and experts, any claims, suits, demands, proceedings and actions brought against them.
Pursuant to Illinois law, 55 ILCS 5/3-9005, any attorney representing the COUNTY, who is not
already an Assistant State’s Attorney, is to be appointed a Special Assistant State’s Attorney, as
provided in 55 ILCS 5/3-9008. The COUNTY’s participation in its defense shall not remove
CITY’s duty to indemnify, defend, and hold the COUNTY harmless, as set forth above.
Neither party waives, by these indemnity requirements, any defenses or protections under the
Local Governmental and Governmental Employees Tort Immunity Act (745 ILCS 10/1 et seq.)
or otherwise available to do it, or to the other party, under the law.
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Any indemnity as provided in this AGREEMENT shall not be limited by reason of the
enumeration of any insurance coverage herein provided.

8.

Maintenance of Improvements. The COUNTY and CITY agree that the CITY will assume all
maintenance responsibility of the EAST LOT IMPROVEMENTS and the WEST LOT
IMPROVEMENTS in their entirety, including relocated Recreational Trail and Recreational
Trail appurtenances, landscaping for the canopy structure, parking facility improvements, and the
plaza within their limits. If the CITY does not perform maintenance to those portions of the above
stated improvements located on the DuPage Parkway to the reasonable satisfaction of the
COUNTY, the COUNTY shall notify the CITY of the deficiency in or failure to maintain. If cure
is not effected within 48 hours of notice, the COUNTY may, at its option, perform such
maintenance and charge the CITY on a force account basis.
The COUNTY reserves the right, upon 180 days’ notice to the CITY to remove that portion of
the project within DuPage Parkway if removal is necessitated by future COUNTY purposes. The
COUNTY shall pay all demolition costs associated with removal but shall not be obligated to
compensate the CITY for lost revenues, diminution of value to the remaining parking facilities,
or other costs.

9.

Construction Contract Bid Letting and Award. The COUNTY and the CITY agree that the CITY
shall receive bids and award the contract for the construction of the EAST LOT
IMPROVEMENTS and the WEST LOT IMPROVEMENTS. The COUNTY’S execution of this
Agreement constitutes its approval of the concepts attached to this Agreement as Exhibits C and
D for the EAST LOT IMPROVEMENTS and the WEST LOT IMPROVEMENTS, respectively.
This Agreement shall be in-lieu of a County permit for work within DuPage County Parkway and
the CITY will adhere to the permit requirements attached hereto in Exhibit E. Prior to
advertising for letting, the CITY will submit preliminary and pre-final plans to the COUNTY for
review. Unless specifically objected to by the COUNTY within a 30-day period, the plans and
specifications shall be deemed acceptable, but acceptance shall not indicate a guarantee or
engineering opinion of the adequacy of the plans and specifications. The CITY shall address all
reasonable comments/objections raised by the COUNTY. No changes to plans shall be made
without further review and approval by the COUNTY. Minor field changes during construction
may be made on the verbal approval of the COUNTY ENGINEER or appointee. Any changes
considered by the COUNTY ENGINEER to be other than minor field changes may be made by
vote of the COUNTY Transportation Committee. Any changes to the Trail width established in
#3 above may be made only by written approval of the COUNTY.

10.

Insurance Requirements. The CITY shall require, as part of the contract awarded under
paragraph 9, that its contractor furnish a policy of adequate Workers` Compensation and
General Liability Insurance (Commercial General Liability $1MM; Employers Liability $1MM;
Business Auto Liability $1MM; Professional Errors & Omissions $1MM incident/$2MM
aggregate; Umbrella Excess $2MM) which names COUNTY, its officers, agents and employees,
as additional insured. The COUNTY shall also be named as an additional protected person on all
performance bonds required to be furnished by the contractor. The CITY shall provide proof to
the COUNTY that the foregoing provision has been satisfied prior to commencing work on the
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EAST LOT IMPROVEMENTS and the WEST LOT IMPROVEMENTS. The CITY shall also
require any third party, lessee or licensee to name the COUNTY as an additional insured for the
term of any lease and/or license for these properties.

10.

Finality of Agreement/Modification. This document shall be the final embodiment of the
Agreement by and between the COUNTY and the CITY. No oral changes or modifications of
this Agreement shall be permitted or allowed. Changes or modifications to this Agreement shall
be made only in writing and upon the necessary and proper signature of the COUNTY and the
CITY. Both Parties agree all prior IGAs and Amendments are rescinded and this IGA
encompasses all agreements between the Parties.

11.

Severability. In the event any provisions of this Agreement shall be held invalid or unenforceable
by a court of competent jurisdiction, such holdings shall not invalidate or render unenforceable
any other provisions hereto.
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Binding Effect. This Agreement shall be binding upon and inured to the benefits of the
parties hereto, their successors and assigns.

Dated at Wheaton, Illinois, this ___________ day of ___________, 2020

___________________________________________
Daniel J. Cronin, Chairman
DuPage County Board

ATTEST:

_____________________________________________
Jean Kaczmarek, County Clerk

Dated at Wheaton, Illinois, this ___________ day of ___________, 2020

___________________________________________
Philip J. Suess, Mayor
ATTEST:

_____________________________________________
Sharon Barrett-Hagen, City Clerk
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